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Abstract: Today the world is facing intensive expansion of unilateral sanctions
both primary and secondary, targeted, sectoral and comprehensive as well as over-
compliance with such sanctions. Sanctioning countries develop mechanisms of
enforcement with sanctions regimes via imposing secondary sanctions, providing for
the possibility of civil and criminal penalties for non-compliance with primary
sanctions or circumvention of sanctions regimes. These measures together with
maximum pressure statements and threats with secondary sanctions often of
extraterritorial character result in growing over-compliance from the side of banks,
donors, deliver and transportations companies as well as other private actors.
Contemporary international law provides for very limited possibility of responsibility
and redress for violation of human rights by unilateral sanctions. The present article
provides for the overview of types of unilateral sanctions and addresses the issue of
possible mechanisms of responsibility and redress available for states and individuals
in the face of unilateral sanctions and over-compliance.
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CaHKIUSUIApABbIH IaMaJaH ThIC OpBIHAATYbIMEH (OBep-KOMIUIaeHC) Oetme-0er
ke3zaecin oTblp. CaHKIUSIApAbl KOJJAHYIIbl MEMJIEKETTep HET13T1 CaHKIMSIAP.IbI
caKTaMaraHbl HEMECE CAHKIMSUIBIK PEeKUMICP/l alHAIbII ©TKEHI YIIIH a3aMaTThIK
’KOHE KbUIMBICTHIK >KayanKepIIUTKKe TapTy MYMKIHITIH KapacThIpaThiH KaWTajiama
CaHKIUSIApAbl €HI13y apKbUIbl CAaHKUHUSIBIK PEXKUMIEPAlI OPbIHIAYAbl KaMTamachl3
eTeTIH MexaHu3Mepal o3ipieyae. byn mapanap, keOiHece 3KCTEPPUTOPHUSIIBIK
cunarta 0OJIATBIH MaKCHMAJI/Ibl KbICHIM TaJllanTapbl MEH KalTalama CaHKUUSIapMeH
KOPKBITYAbl ~ YHJIecTipe OTBIpbIN, OaHKTEp/iH, AOHOPJIAPABIH, JOTHCTUKAJIBIK
KOMITAaHUSIJIAPABIH KOHE 0acka Jia eKe CyOBeKTUIEP/IIH HOJIIK TOyeKeN KoHE OBep-
KOMILJIACHC CasiCcaThlH KOJIJAaHYBIHBIH apTybIHa oKemeni. Kasipri XanbikapaiblK KYKbIK
O1p)KaKThl CaHKIWSJIAp apKbUIbI ajaM KYKBIKTapblH Oy3y YIIIH JKayalKepIIlKKe
TapTy MEH OTEY/IIH 6Te IIEeKTeyIl MYMKIHAITH KapacTeipaasl. by makana Oip>KakThl
CaHKUUSIAPIBIH TYpJIEpIHE MIONY *Kacai bl KoHE O1p»aKThl CAHKIMsIIAp MEH OBEp-
KOMIUTAGHC JKaFfailblHIa MEMJIEKeTTEp MEH JKeKe TyIFaJapra KOJDKeTIMI
’KayarKepIIIiK IeH 6Tey TETIKTePl Typajbl CYpaKThl KApaCThIPabl.
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KYKBIKTaphl, KOpFayAarbl alllaKThIK, TYMaHUTAPIIBIK 9cepAl Oarajay, COT TOpeNiriie
KOJDKETIMIUTIK, JKayanKepIIiIiK )KoHEe 3aIal/Ibl oTey.

IIpo0siembl oOecnieyeHnsi BO3MOKHOCTEH 3a1UTHI B YCJI0BUSIX BBeICHUS
OTHOCTOPOHHHUX CAHKIUI

Eaena ®@. /loBrannb

JOKTOP FOPUINYCCKUX HayK, podeccop,

npodeccop Kadeapsl MEXTyHapOTHOTO npasa benmopycckoro
roCyJapCTBEHHOTO YHUBEPCUTETA,

Munck, bemapych

e-mail: alena.f.douhan@gmail.com

ORCID: 0000-0002-8797-8858; JEL-code: K-33 International law

Annomayun: CerogHs MHP CTAJKUMBAETCS C HMHTEHCUBHBIM POCTOM
UCIOJIb30BAHUSI OJJHOCTOPOHHUX CAHKIMM, KaK TEPBUYHBIX, TaK M BTOPUYHBIX,
LIEJIEBBIX, CEKTOPATBHBIX U BCEOOBEMITIONINX, & TAKIKE C YPE3MEPHBIM COOJIIOICHUEM
TaKMX CaHKIMK (OBep-KOMIUIaeHCOM). l'ocynapcTBa, NPUMEHSIOUIME CAHKIUH,
pa3pabaThIBalOT MEXaHU3Mbl OOECHedYeHHs] COOJIIOJIEHHUS CAHKIMOHHBIX PEXUMOB
NyTeM BBEJCHHUS BTOPUYHBIX CAaHKIUH, MPEAYCMATPUBAIOIIMX BO3MOXKHOCTb
OPUBJICUCHUS K TPAXAAHCKO-NPABOBOM W  YTrOJIOBHOW OTBETCTBEHHOCTH 32
HECOOJI0ICHNE NMEPBUYHBIX CAaHKIUN WM 00XOJ CaHKIIMOHHBIX PEXHUMOB. J[aHHBIE
MEphl B COYETAHUU C 3aABICHUSIMU O MAKCUMAJIbHOM JABJICHHUM W YIPO3aMH
BTOPUYHBIX CAHKIIMI, YaCTO 3KCTEPPUTOPUAIBHOIO XapakTepa, MPUBOAAT K POCTY
NPUMEHEHHUS TOJIMTUKUA HYJIEBOTO PUCKA U OBEP-KOMIUIACHCA CO CTOPOHBI OAHKOB,
JOHOPOB, JIOTUCTHYECKHX KOMIIAHUH, a TaKXkKe JAPYTUX YacTHBIX CYOBEKTOB.
CoBpeMeHHOE MEXIYHAPOJAHOE MPaBO MPEAyCMAaTPUBAET BECbMA OrPAaHUYECHHYIO
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BO3MOXXHOCTh TPUBJICUYEHUS K OTBETCTBEHHOCTH U BO3MEIICHMs yIuepdba 3a
HapylIeHUs NPaB 4YEJIOBEKa ITOCPEACTBOM OAHOCTOPOHHUX CaHKUMU. B Hacrosmen
CTaTbe JaeTcst 0030p BUJOB OJHOCTOPOHHUX CAHKIUM U paccMaTpUBaeTcs BOMPOC O
BO3MOXXHBIX MEXaHM3MaxX OTBETCTBEHHOCTH M BO3MELICHHs yIiiepOa, AOCTYIMHBIX
rocylapcTBaM M OTHAEJIbHBIM JMIAM B YCIOBHUSIX OJHOCTOPOHHUX CAHKLIMW U
OBEPKOMIUIACHCA.

Kniouegvie cnoga: cankuyy, OJHOCTOPOHHHUE CAHKIMHU, OBEPKOMIUIACHC, ITPaBa
4esloBeKa, MpoOea B 3alluTe, OLEHKAa T'yMAaHUTApHOI'O BO3IECHCTBUS, JOCTYyH K
PaBOCYIMI0, OTBETCTBEHHOCTh U BO3MEILEHUE yIepoa.

Introduction

Rapid expansion of various forms of unilateral sanctions takes place in the face
of intensive political debate, some attention is paid to their humanitarian impact.
More and more reports demonstrate their devastating effect on the rights of specific
individuals, groups of people and people of the country under sanctions as a whole,
national of the country under sanctions abroad with the most severe effect over the
most vulnerable groups: the poorest, elderly, children, youth, people suffering from
rare and severe deceases, pregnant women, women and girls in general. The present
article provides for the overview of types of unilateral sanctions and addresses the
issue of possible mechanisms of responsibility and redress available for states and
individuals in the face of unilateral sanctions and over-compliance.

Alongside the expansion of the use of unilateral sanctions, the scope of
academic works of the problem is also expanding. At the same time the mainstream
of academic studies focuses on political or general legal issues unilateral primary [1;
2] or secondary sanctions [3]. Humanitarian impact is traditionally assessed either as
concerns specific human rights [4], human rights in specific countries [5], on specific
groups of population [6] or impact a particular type of sanctions [7].That is why in
the face of enormous humanitarian impact of unilateral sanctions on human rights of
various groups of people, assessment of the possible mechanisms of responsibility
and redress for human rights violations are timely and actual.

Apparently there is no clear or uniform definition of sanctions in international
law. Terminology used is also very inconsistent. States and regional organizations
identify their unilateral activity as “sanctions”, “restrictive measures” [8] and
“unilateral measures not in accordance with international law” [9, para. 1; 10, para.
2]. The UN organs refer to economic sanctions and their humanitarian impact
assessment [11; 12].

Numerous resolutions of the UN Human Rights Council (from 15/24 of
6.10.2010, paras. 1-3 [13]; to 45/5 of 6.10.2020, preamble [14] and 49/6 of
31.03.2022, preamble, paras. 1-3 [15]) and the General Assembly (from 69/180 of
18.12.2014, paras. 5-6 [16] to 75/181 of 16.12.2020, paras. 1-6 [17]) refer to the
illegality of unilateral coercive measures. As a result states prefer to present their
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unilateral activity as not constituting unilateral coercive measures, and to use
therefore other terms, in particular, sanctions.

Current practice of unilateral sanctions demonstrates their variety: political,
sectoral, diplomatic, cultural, economic, trade, financial, cyber, targeted and many
others. Compliance companies classify sanctions as unilateral, multilateral and
global. Reference is also made to international sanctions, sectoral sanctions, targeted
sanctions, counter- sanctions, direct or indirect sanctions, primary or secondary
sanctions, and intended or unintended sanctions [18].

Trade embargoes aim to prohibit nationals/ residents of the sanctioning country,
or any company willing to do business in a sanctioning country or has partners in the
sanctioning county trade with the country under sanctions, their nationals or
companies.

Financial sanctions may include decisions to designate the Central bank of the
country under sanctions, public or private banks to prevent any transfer of money to /
from the country under sanctions. The freezing of State and private banks’ assets
abroad is used to put pressure on States too, thereby preventing them from
guaranteeing their citizens’ basic needs. For example, the Bank of England refused to
unfreeze any of the $1 billion in gold that it held for the Central Bank of Venezuela
[18, para. 29].

Political influence in international institutions has started to be used as a part of
sanctions tools. In April 2020, the USA opposed the efforts of Iran and Venezuela to
obtain loans from the International Monetary Fund (IMF) in its fight against COVID-
19. A similar situation has reportedly arisen in respect of requests by Cuba, the Sudan
and Zimbabwe for emergency loans from the World Bank [18, para. 30].

Trade sanctions often take the form of so-called sectoral sanctions, which apply
non- selectively to individuals and organizations acting in a particular sphere of the
economy without any identifiable reason or violation from their side that differs
significantly from those that have prompted traditional targeted sanctions [18, para.
33].

A special form of sectoral sanctions can be seen in the closing of airspace for
flights of air companies registered in targeted States — such as Qatar (2017-2020),
Venezuela, Belarus and Russia — and prohibiting the targeted State’s air companies to
enter the airspace of the sanctioning country, thereby affecting the designated State’s
travel industry. A similar situation exists as concerns trade with Cuba, Iran, Syria and
Venezuela [ 18, para. 32].

Economic sanctions also include measures of a targeted character, affecting
designated individuals or companies. For example, the European Union’s financial
sanctions include several thousand individuals and companies [19], and far more are
listed by the United States [20].

A number of unilateral measures are taken in or relevant to cyber area in
response to the “malicious cyber activity” or via operations in and access to software
on online platforms, databases and online conferences, access to the Internet,
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information, public announcement of designated individuals as criminals etc. [21]
(cyber and cyber-related sanctions)

Current moment is also characterized with expansion of so called “secondary
sanctions” as a means to enforce unilateral sanctions against States or key economic
sectors, or to target foreign companies, organizations or individuals. Secondary
sanctions are also applied including extraterritorially to entities or individuals for
their presumed cooperation or association with sanctioned parties or for helping them
to circumvent sanctions. Foreign companies subject to secondary sanctions can be
blocked from doing business in the sanctioning State, be banned from using its
financial markets or be prohibited from transactions involving its currency; while
foreign individuals can be refused entry to the sanctioning country and have any
assets there frozen [22]. Penalties can reach the level of billions of UDS, criminal
penalties reach up to 20 years of imprisonment [23].

Issue of accountability and redress for violations of international law and human
rights by unilateral sanctions and over-compliance has been repeatedly raised in
resolutions on the mandate of the Special Rapporteur on the negative impact of
unilateral coercive measures on the enjoyment of human rights (A/HRC/49/6 of
31.03.2022, para. 24 [15]).At the same time, no clear algorithm for responsibility and
redress currently exists.

The majority of unilateral sanctions today both primary and secondary, targeted
or sectoral are not in conformity with international law.

In particular, implementation of unilateral sanctions in the course of counter-
measures does not fit criteria of the Draft Articles on Responsibility of States for
Internationally Wrongful Acts [24] (DARS): to be taken by the directly injured state
in response to the previous violation of international law by the perpetrator, or by
non-directly injured states if “the obligation breached is owed to the international
community as a whole”, that is (art. 48(1b) a “serious breach by a State of an
obligation arising under a peremptory norm of general international law” if it
“involves a gross or systematic failure by the responsible State to fulfil the
obligation” (art. 40) [25, p. 126-127], that includes acts of aggression, genocide,
apartheid, impediment of the right to self-determination, slavery, slave trade,
genocide, racial discrimination, apartheid, prohibition of torture, serious violations of
international humanitarian law of “systematic, gross or egregious nature” [24, p. 111—
113, 127; 26, p. 102], with the purpose to cease the internationally wrongful act and
to guarantee its non-repetition (Art. 48(2)). Countermeasures shall generally be
limited to the “non-performance for the time being of international obligations of the
State taking the measures towards the responsible State” (DARS, art. 49),
proportionate with the injury suffered (DARS, art. 51), taken with due account for the
requirements of humanity and the rules of good faith [27, para. 6] and cannot affect
“obligations for the protection of fundamental human rights; obligations of a
humanitarian character prohibiting reprisals; other obligations under peremptory
norms of general international law” (DARS, art. 51(b)).
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Unilateral measures taken violate the above criteria. Announcement by the US
of the state of national emergency as a ground for introduction of unilateral sanctions
against Sudan, Cuba, Syria, Venezuela, North Korea, Iran, Nicaragua [28, para. 1701]
does not correspond criteria of article 4 of the ICCPR [29; 30]. Qualification of
states as states-sponsors of international terrorism for the same purpose (US
qualification of Syria in 1979; Iran — in 1984, North Korea — in 2017, Cuba — in 2021
[31]; European Parliament qualification of Russia — in 2022 [32]) contradicts
principles of sovereign equality of states and undermines the authority of the UN
Security Council as the only organ entitled to qualify situation as a breach of peace,
threat to peace or an act of aggression under art. 39 of the UN Charter.

Freezing assets of Central banks as well as ither property used by states for the
official public purposes (Iran, Venezuela, Syria, Russia, Afghanistan) violate
customary norms on judicial immunities of states and their propertyunder art. 21 of
the Convention on Jurisdictional Immunities of States and Their Property [33].

Preventing diplomatic and consular mission of states under sanctions to open
and keep bank accounts, to transfer money even for functioning of the mission and
payment of salaries; from insuring property of the mission and arranging for the
health insurance of the diplomatic personnel, (Iran, Syria, Venezuela, Russia),
limitations of the freedom of movement in the receiving state (Iran, Syria) is in
breach of art. 26 (freedom of movement and travel in its territory) and art. 25
(obligation to accord full facilities for the performance of the functions of the
mission) of the Vienna convention on diplomatic relations of 1961 [34].

Extraterritorial application of unilateral sanctions as well as threats addressing
the third states, their nationals and companies contradicts basic principles of
international law, including principles of sovereign equality of states, principle of
non-intervention into the domestic affairs of states, peaceful settlement of
international disputes [35].

Many other international legal norms are also affected by the use of unilateral
sanctions, including bilateral obligations in the sphere of investment protection, trade
or taxation agreements, transport agreements, multilateral obligations in the sphere of
the freedom of correspondence (Qatar, Russia, Belarus [36; 37; 38] ), WTO
agreements [39; 40; 41, p. 560, 588—590], environmental obligations [42], freedom of
civil aviation (Qatar, Iran, Venezuela, Russia, Belarus) etc.

Using international adjudication is the only fully available mechanism to move
focus from political to legal sphere and to provide for the possibility of some
protection that has been done by Qatar [43] and Iran [45; 46; 47; 48] in the
International Court of Justice, Venezuela in International criminal court [49]. Besides
that states can use mechanisms of countermeasures as legal means of responsibilityto
the extend provided for by the law of international responsibility. In practice of states
such countermeasures have started to be introduced under the name of counter-
sanctions [18, para. 55].

Another part refers to the mechanisms aimed to protect human rights of specific
individuals affected by the impact of unilateral sanctions or over-compliance with
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such sanctions.Due to individual designation unilateral sanctions often qualify and
present individuals as criminals, violating therefore standards of due process and
presumption of innocence and preventing their access to justice [49, paras. 85-93].
Unilateral sanctions are used in such cases due to the absence of criminal jurisdiction
and a very low burden of proof in sanctions’ cases [21, paras. 56—-59].

Another tendency refers to the use of criminal proceedings as a means of
implementation of primary sanctions regimes, that is traditional for the US practice
[50; 51] and is proposed by the European commission to be implemented to the EU
practice [52; 53]. As the legality of application of extraterritorial criminal jurisdiction
in such cases is very doubtful, legality of verdicts in such cases is also doubtful.
Therefore, people need an external mechanism for protection of their rights.

Article 275 of the Treaty on the Functioning of the European Union provides for
the possibility of appealing the imposition of sanctions to the Court of Justice of the
European Union [54], but the Court usually focuses on assessing the provision of
minimum procedural guarantees and avoids the issue of property rights as subject to
restriction under certain conditions as well as the presumption of innocence and
reputational risks.

Another problem appears because of the impact on human rights of zero-risk
policy of banks and other private companies. In such cases an actor of human rights
violations is not easily identifiable as states and businesses seek to shift responsibility
to each other, despite the overwhelming negative humanitarian impact including to
people suffering from severe deceases [55]. Businesses referred to their attempt to
comply with unilateral sanctions imposed by all actors due to the fear of negative
consequences [56; 57; 58], states rejected their responsibility and referred to the
freedom of private companies to decide on their trade partners [59; 60].

In such situation possibility of protection of violated rights is very limited
although UN Guiding Principles on Business and Human Rights provide for the
obligation of both states and businesses to observe human rights. In particular, private
companies are obliged to take measures to prevent any violation of human rights at
least those set forth in the ICCPR and ICESCR (paras. 11 -
13oftheGuidingPrinciples) [61]. States are obliged to take all necessary measures to
ensure that activity of private businesses under their jurisdiction and control is
exercised in full conformity with human rights standards (paras. 3—6) — so called due
diligence obligation. Same approach is taken by the Committee on economic, social
and cultural rights in its General comment No 24 (paras. 12, 14, 18, 26) [62].

Despite some attention started to be paid to the negative humanitarian impact of
unilateral sanctions and over-compliance, political statements and legal works are
referring to unintended consequences of the latter [63; 64; 65; 66; 67]. It is believed
here that the use of the term “unintentional” is misleading and even dangerous as it
might create a feeling of legality of all applied measures. As the unilateral sanctions
are taken without or beyond authorization of the UN Security Council and the
majority of them does not correspond the criteria of retortions and countermeasures,
sanctioning states are responsible for relevant violations of international law and for
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any negative consequences regardless of the intention of the sanctioning state. I
would refer here to the position of the International Law commission, which
expressly stated that states as subjects of international law cannot act unconsciously,
and therefore criteria of intention or guilty shall not be applied.

Moreover, principle of due diligence long ago qualified as a customary norm of
international law, provides for the obligation of states to make sure that their activity
or activity under their jurisdiction and control does not violate rights of other states as
well as human rights. It follows thus that any State bears responsibility to promote
and protect human rights both within its jurisdiction or beyond its borders both for
their activity as well as for the activity of any businesses complying or over-
complying with state induced sanctions.

Unfortunately sanctioning states so far interpret the due diligence rule as not
including the obligation of states to make sure that businesses are able to deliver
humanitarian goods to the markets of sanctioned states in the face of sanctions, and
believe that it is a private business decisions which shall not be influenced by states
[60].

The use of mechanisms of the UN treaty bodies for protection of human rights
affected by unilateral sanctions is very limited, taking into account that any
submission to the UN treaty bodies request to exhaust domestic remedies in the
perpetrating countries (art. 2 Optional protocol to the ICCPR [68]; art. 3(1) of the
Optional protocol to the ICESCR [69]) that is nearly impossible in the face of
multilayer sanctions regime and complexity to attribute negative consequences to
only one of sanctioning states, especially if human rights are affected by activity of
private businesses within their zero-risk policies; as well as high costs of appeal for
the foreign country courts, impossibility to transfer money to cover court and legal
fees due to unilateral sanctions. To a very limited extend states may exercise
mechanisms of diplomatic protection to protect human rights of its nationals in the
face of unilateral sanctions and over-compliance as it provides for exceptions from
the obligation to exhaust domestic remedies (art. 14, 15 [70])

Before any issue of the responsibility and redress is raised, collection and
assessment of verified evidences shall take place. Political perception of the
discussion of the issue of unilateral sanctions resulted in the establishment of the
mandate of the UN Special rapporteur on the negative impact of unilateral coercive
measures on the enjoyment of human rights to collect facts, prepare thematic reports
and doing country visits [71], but existence of only one expert of the Human rights
council.

Humanitarian problems arising from sanctions became evident with the
comprehensive economic sanctions mandated by the UN Security Council in the
1990s. It was in this context that the UN Inter-Agency Standing Committee (IASC)
and the Office for the Coordination of Humanitarian Affairs (OCHA) produced a
handbook in 2004 for assessing the humanitarian impact of sanctions [72, p. 12—-14].
The Committee on ESCR referred to the prior importance of the monitoring of the
humanitarian impact even of the UN SC sanctions to minimize any possible
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humanitarian impact (General comment No 8, paras. 13, 16 [73]). The same approach
is taken in the recent resolutions of the UN SC 2615(2021), 2664(2022).

Unfortunately, no humanitarian impact assessment mechanisms in the face of
unilateral sanctions and over-compliance is currently used either by sanctioning states
or by companies. I support thus a position of the OHCHR on the importance of the
importance of clear and uniform indicators as a means for human rights
implementation [74, p. 34] and insist on the need to develop a uniform and universal
methodology and indicators for assessing the human rights impact of unilateral
sanctions and over-compliance policy of private actors to be used by all UN organs,
UN country teams, mechanisms of the SDGs achievement control, states, Non-
governmental organizations.

Conclusions

World community is currently facing expansion of various forms and types of
unilateral sanctions applied to all sorts of governmental and non-governmental actors,
sectors of economy, as well as in the face of uncertainty and overlaps of sanctions
regimes, threats with secondary sanctions, civil and criminal penalties for
circumvention of sanctions regimes, growing level of zero-risk policies and over-
compliance by banks, producers of goods, transportation and delivery companies as
well as other types of private actors.

Contemporary sanctions’ regimes have also been characterized by complexity,
comprehensiveness, extraterritoriality of legislation; over-compliance from the side
of banks, states, trade partners and donors; complicated and unclear character of
getting humanitarian exemptions of delivering humanitarian aid; absence of any
comprehensive mechanism of the protection of human rights as well as accountability
and redress for those whose rights have been violated by unilateral sanctions.

Current mechanisms of responsibility and redress for violation of human rights
and over-compliance are under-developed and very limited. States may engage in
lengthy, expensive and complicated arbitration and judicial processes, use
mechanisms of diplomatic protection, use counter-measures instruments in
accordance with restrictions of the law of international responsibility.

Possibility of individuals to protect their rights violated by unilateral sanctions
and over-compliance are much more limited due to the limited access to justice,
unavailability of access to the UN treaty bodies and absence of monitoring and
assessment methodology of the control of unilateral impact of unilateral sanctions. It
is believed here therefore that the development of such uniform and universal
methodology shall be the first step to assess negative humanitarian impact of
unilateral sanctions and over-compliance, to be exercised and used by various
institutions including the UN country teams, SDGs achievement mechanisms,
Universal Periodic reviews, reporting within the UN treaty bodies and the UN Human
Rights Council.
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