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productive approach to protecting human rights involves harnessing the potential of
international, integration, and national legal systems.
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Tyiiindeme. Maxanana ynrTelKk KOHCTUTYIIUSHBIH KYKBIKTBIK KYIII MEH €TreMEeH/I1
€1 ayMaFrbIHJIaFbl OPTYPJIl XaNbIKAPAJIBbIK YUBIMIAP MEH OJIapJbIH OpTraHIapbIHBIH
IICIIIMICPIHIH apaKaThIHACHl KapacThIPbIIFaH. XalbIKapadblK KYKBIKTBIK KY)KaTTap,
XaJpIKapaJIbIK KYKBIK ITeH YJITTHIK KYKBIK HOpMaJIapbIHBIH apaKaThIHACBIHBIH KeHOIp
acIeKTiepl TaJIIanaabl. AjaM KYKbIKTapblHa KAaThICTHI cajlaja a3aMar IeH Oenrii oip
CJIIH ayMaFrblHIa TYpaThlH ajJaM YIIiH ereMeHal MemiekeT KOHCTHTYIUSCHIHBIH
epekesiepl HETi3iHAe KOHE OHBbI JaMBITyJa KaJbIITaCKaH OHBIH KOJJIAHBICTAFBI
KYKBIFbI €H *KaKbIH KoHE THIM/I1 peTTeYII OO0JIbIN TaObIIAThIHBI aTall ©TUIAL. by perte
XaJIBIKAPAJIBIK KYKBIK TTeH VITTHIK KYKBIKTBI O1pIKTIPETIH HETi3r1 KyKaT 1948 KbUTFbl
10 >kenToKcaHmArbl ajaM KYKBIKTAPBIHBIH JKajmbiFa Oipfed eKiaparuschbiHaa
OasHOAIFaH aJaMHBIH JKaJIIbIFa Oip/iel TaHBUIFaH KYKBIKTapbl MEH OOCTaHIIBIKTAPBI
OonbIn TaObUTAABl. AJaM KYKBIKTApbIH HEFYPJBIM THIMII KOpFay MaKcaTbIHAA
XaJIBIKAPAJIbIK, WHTETPAUSIIBIK JKOHE VITTHIK KYKBIKTBIH MYMKIHIIKTEPIH OIPIKTIPY
HOTH>KEN 001a/1bl IETeH KOPBIThIHbIFA KEII.

Hezizei co30ep: XalbIKapallblK KYKBIK, aJlaM KYKbIKTapbl, KOHCTUTYIUS,
XaJIBIKApaJIbIK YUBIM, XaJIbIKapaJIbIK OpraH, ©3apa iC-KUMBLIL.
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AHHOTanms. B cTatbe paccMOTpeHbI BONPOCH COOTHOUICHHUS FOPUAMYECKON CHITBI
HAI[MOHAJILHOW KOHCTUTYLIMU U PEHICHUN Pa3IMYHbIX MEKIYHAPOIHBIX OpraHU3aIlHi
M UX OpraHoB Ha TEPPUTOPUU CYBEpEeHHOM cTpaHbl. [IpoaHann3upoBaHbI
MEXIyHapOAHO-MPABOBbIE JOKYMEHTBI, HEKOTOpbIE AaCMEeKThl COOTHOLICHHS HOPM
MEXIYHApOAHOTO TpaBa M HalMOHANBHOrO mpaBa. OTMmMedeHo, 4YTO B cdepe,
Kacalolleicsl MpaB YeloBeKa, A TpaKIaHMHA M YelIOBEKa, MPOKMBAIOIIETO Ha
TEPPUTOPUHU KOHKPETHOM CTpaHbl, Hanboee 6JIM3KUM U 3PPEKTUBHBIM PETYISATOPOM

Eepasuticxuil scypran meaxcoynapoonoeo npasa (EAXKMIIL), 2024, Nel 23



Eurasian Journal of International Law (EAJIL) 2024, #1 https://eajil.enu.kz

ABIIIETCS €€ JEWCTBYIOlIee MpaBo, C(HOPMHUPOBAHHOE HA OCHOBE M B Pa3BUTHE
nonoxeuu KoHcTuTynmmum cyBepeHHOro rocynapcrsa. IIpy 3TOM  OCHOBHBIM
JOKYMEHTOM, OOBEIMHSIONIUM MEXAyHApOAHOE MPaBO M HAIMOHAJIBHOE MpPaBo,
ABIIIOTCS OOIIENPU3HAHHBIE TIPaBa U CBOOOIbI UeIOBEKa, N3NI0KEHHBIE BO BeeoOeit
nexapanuu npas yenoeka ot 10 mexabps 1948 roma. Chenan BBIBOA O TOM, YTO B
nensx Oosiee 3G OEKTUBHOM 3alMTHl MpaB 4YeJIOBEKa MPOJYKTUBHBIM OyaeT
00beIMHEHNE BO3MOXKHOCTEN MEXTYHAPOIHOTO, UHTETPALIMOHHOTO U HAIMOHATBHOTO
npasa.

KiroueBble cjioBa: MEXAyHapoJHOE MPaBO, MpaBa 4YeJIOBEKa, KOHCTUTYLIHS,
MEXAYHapOIHAasi OpraHU3alusl, MEXAYHApOIHbIN OpraH, B3aUMOJICHCTBHE.

Introduction. At the present stage, humanity has gained considerable experience
in the field of interaction between international and national law, nevertheless, along
with the processes of constant development of international relations, economic and
political processes, issues of the order and limits of international law, decisions of
international bodies on the territory of a sovereign country periodically arise in
different countries of the world.

In general, in this matter, almost all researchers are supporters of the conscientious
and full implementation by States of concluded international treaties in accordance
with the principle of "Pacta sunt servanda", which, according to the wording of article
26 of the Vienna Convention on the Law of Treaties, means that "Every existing treaty
is binding on its parties and must be faithfully implemented by them" [1]. Here it is
necessary to pay attention to the fact that the Vienna Convention on the Law of Treaties
does not so categorically affirm the principle of unconditional fulfillment of
international treaties. Experts, as a rule, cite the first half of article 27 of the Vienna
Convention: "A party may not invoke the provisions of its domestic law as an excuse
for its failure to fulfill a contract," without particularly emphasizing that further in the
same article of the Convention, a significant exception to the rule of mandatory
fulfillment of contracts is allowed: "This rule applies without without prejudice to
article 46." Indeed, article 46 of the Vienna Convention on the Law of Treaties allows
for the possibility, in certain cases, of a party to a treaty not fulfilling its obligations.
This applies both to procedural aspects when concluding a contract (a clear violation
of a provision of the internal law of the State concerning the competence to conclude
contracts) and to the substantive part of the contract — a violation of the norms of the
internal law of the State of particular importance. It is quite obvious that the set of
norms of "particularly important importance" for any State is their constitutions. This
article is devoted to some aspects of the implementation by sovereign states of
decisions of bodies of international organizations.

Methods and materials. The material for the study was international legal
documents (the Universal Declaration of Human Rights of December 10, 1948, the
Charter of the United Nations of October 24, 1945, the Syracuse Principles for the
Interpretation of Restrictions and Derogations from the Provisions of the International
Covenant on Civil and Political Rights1985, the Limburg Principles for the
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Implementation of the International Covenant on Economic, Social and Cultural
Rights, adopted in 1986 G., the Constitution of the Republic of Kazakhstan, examples
from the activities of the Constitutional Court of the Russian Federation, the
Constitutional Council of the Republic of Kazakhstan, The Constitutional Court of the
Republic of Kazakhstan, etc.). The methods of legal analysis, comparative, synthesis,
as well as a historical approach to research are applied).

Discussion. Certain problems arise regarding the timeliness and completeness of
the execution of decisions of various international organizations and their bodies on
the territory of a sovereign country. For the most part, this situation is observed in the
field of international human rights law, when some international as well as regional
organizations and their bodies, including judicial ones, make such recommendations,
conclusions, decisions that are perceived by sovereign States as not conforming to the
constitutions in force in the country, established ethical, religious and moral traditions,
and Sometimes they are regarded by States as the imposition of alien values, as
interference in their internal affairs.

This applies, for example, to a number of decisions of the European Court of
Human Rights (ECHR) issued in relation to cases related to the implementation by
member States of the Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR); some recommendations of the UN treaty bodies contained in the
Concluding Observations on the periodic reports of countries on the amendment of
certain norms of national legislation, the powers of the constitutional control bodies
and even the constitutions of states [2], etc. For example, on July 14, 2015, the
Constitutional Court of the Russian Federation ruled that the decisions of the European
Court of Human Rights (ECHR) should be executed taking into account the supremacy
of the Constitution of the Russian Federation. At the same time, the Constitutional
Court of the Russian Federation noted that if the ECHR interprets the Convention
contrary to the Constitution of the Russian Federation, then by virtue of the supremacy
of the Basic Law, Russia will be forced to abandon literal adherence to the ruling of
the Strasbourg Court. It is further noted that "this conclusion correlates with the
practice of the highest courts of European countries (in particular, Germany, Italy,
Austria, Great Britain), which also adhere to the principle of priority of the norms of
national constitutions in the execution of decisions of the ECHR, and the norms of the
Vienna Convention on the Law of Treaties. At the same time, when resolving such
conflicts, it is necessary not to strive for self-isolation, but to proceed from the need for
dialogue and constructive interaction. Only in this way can truly harmonious relations
be built between the legal systems of Europe, the basis of which will not be
subordination, but mutual respect" [3].

It should be borne in mind here that each State, in the course of its historical
development, has developed different approaches to the implementation of its
international legal obligations on its territory, and this is due to its civilizational
characteristics. It is quite natural that taking into account the factor of civilization, the
peculiarities of the culture of each country, is also laid down in the main international
legal documents in the field of human rights. Thus, paragraph 2 of article 29 of the

Eepasuticxuil scypran meaxcoynapoonoeo npasa (EAXKMIIL), 2024, Nel 25



Eurasian Journal of International Law (EAJIL) 2024, #1 https://eajil.enu.kz

Universal Declaration of Human Rights, paragraph 3 of article 12 of the International
Covenant on Civil and Political Rights [4], articles 4, 8 of the International Covenant
on Economic, Social and Cultural Rights[5] allow restrictions on the exercise of human
rights and freedoms that can be established by national law "exclusively in order to
ensure due recognition and respect for the rights and freedoms of others and to meet
the just requirements of morality, public order and general welfare in a democratic
society" [6].

In 1985, the Syracuse Principles for the Interpretation of Limitations and
Derogations from the Provisions of the International Covenant on Civil and Political
Rights were adopted. Article 58, paragraph D of Section II, "Derogations from rights
in connection with a state of emergency", develops paragraph 2 of article 4 of the
ICCPR, according to which, during a State of emergency in a State in which the life of
the nation is under threat and the existence of which is officially announced, States
parties to the Covenant may take measures derogating from their obligations
obligations under the Pact. But this provision cannot serve as a basis for any
derogations from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18.

In paragraph "D. Rights that cannot be derogated from", it is stated that "58. No
State Party, even during a state of emergency threatening the life of the nation, has the
right to derogate from the articles of the Covenant guaranteeing the right to life; the
right to freedom from torture or cruel, inhuman or degrading treatment or punishment,
as well as medical or scientific experiments without free consent; the right to freedom
from slavery, slave trade and servitude; the right to freedom from imprisonment due to
inability to fulfill any contractual obligation; the right to ensure that criminal liability
is determined by the provisions of only the legislation that was in force and applied at
the time of the act or omission, except in cases where later legislation established a
lighter punishment; the right to recognition of a person's legal personality; the right to
freedom thoughts, conscience and religion.

The rights enshrined in these provisions are not subject to derogation under any
circumstances, even with the confirmed goal of preserving the life of the nation" [7].

The Limburg Principles for the Implementation of the International Covenant on
Economic, Social and Cultural Rights, adopted in 1986 (part of the provisions of which
are based on the Syracuse Principles), in paragraph 6 contains a provision that "The
realization of economic, social and cultural rights can be achieved in various political
conditions. There is no single way to fully implement them..." [8]. Regarding the issue
of violations of economic, social and cultural rights, the document notes that "In
determining what constitutes non-fulfillment of obligations, it is necessary to take into
account that the Covenant provides the State party with a certain degree of freedom in
choosing the means used to achieve its goals ..." and paragraph 72 provides a list of
cases when the State partythe participant violates the Pact. It is noteworthy that almost
all of them are characterized by the State's intention not to comply with one or another
provision of the Covenant: "intentionally does not comply with generally recognized
minimum international standards for the exercise of rights that it is able to comply
with"; ... "intentionally delays or suspends the progressive realization of a right, except
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in cases where it acts within the limits permitted by the Covenant, or commits such
actions due to lack of available resources or force majeure;", "does not submit reports
in accordance with the requirements of the Covenant".

The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights
of 1997 also emphasize that one of the qualifying signs of a violation of the Covenant
by a State party is "intent": "11. A violation of economic, social and cultural rights
occurs when a State implements, through action or omission, a policy or practices that
intentionally contradict or ignore the obligations of the Covenant, or do not achieve the
required standards of conduct or result." Otherwise, States "enjoy a certain degree of
freedom of action in choosing the means to fulfill their obligations" [9].

That is, there are documents in international law that regulate in sufficient detail
the possibility of choosing the means of implementing the norms of international legal
documents, including restrictions on certain human rights in emergency situations
declared by the State for a given period.

Cases of "intentional" violations of international human rights law occur, as a rule,
during armed conflicts, and here the norms of international humanitarian law come into
force. In ordinary, peaceful life, the state, in accordance not only with its international
legal obligations, but also simply because of its own self-preservation, tends not to
create such "intentional" violations.

As noted above, the Bill of Human Rights also contains norms that allow for the
restriction of human rights, the appearance of which is associated with taking into
account the culture of the country, the peculiarities of its historical (legal, religious,
etc.) development. Civilizations and cultures that have developed over centuries or
even millennia, as a rule, perceive innovations rather cautiously, or do not accept them
due to incompatibility with their traditional culture, and defend their values.

The Treaty on the European Union (DES), which is currently the main constituent
document of the European Union, shows an example of defending one's civilizational
identity. Thus, paragraph 1 of article 3 of the Treaty on European Union contains the
following provision: "1. The Union's aim is to promote peace, its values and the well-
being of its people" [10].

It would be fair to recognize the same approach of emphasizing and defending their
civilizational values for other countries, including Kazakhstan, as well as Russia and
other post-Soviet countries, to which international bodies make decisions that are not
always acceptable to sovereign subjects of international law.

In such cases, the key point of dispute is the recommendations (decisions) adopted
by a small circle of specialists on the implementation of a particular norm of an
international treaty recognized by the State in the country. It should be borne in mind
that the recommendations of the bodies of international organizations are backed by
very real experts with their own political and legal views, beliefs, who in some cases,
even if there are reasoned objections from their expert colleagues, insist on the
formulation of insufficiently substantiated, in the opinion of representatives of States,
decisions (recommendations). Such an approach, in our opinion, is not productive,
moreover, it does not correspond to the very purpose of international law, which is
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aimed primarily at ensuring the peaceful, conflict-free functioning of the international
system based on the coordination of the wills of the subjects of international relations.

In 2022, during a large-scale constitutional reform, President K.K. Tokayev set the
task of recreating the Constitutional Court in Kazakhstan instead of the then-existing
Constitutional Council. It should be emphasized here that the Constitutional Council
of the Republic of Kazakhstan (CCRC) has carried out a significant, productive,
constructive amount of work over all the years of its activity, including explaining the
norms of the Constitution and on the issue of the correlation of norms of international
and national law. A number of decisions of the CCRC have become fundamental in
carrying out legislative work in the country, formed the basis for scientific
argumentation of certain positions of official representatives of the state in the
international arena, served to improve both projects and existing international treaties
of Kazakhstan and other subjects of international law.

For example, explaining the provision of article 8 of the Constitution that the
Republic of Kazakhstan respects the principles and norms of international law, the
Constitutional Council of the Republic of Kazakhstan briefly and precisely,
convincingly and indisputably indicated that this "means the desire to take them into
account when creating domestic law". [11].

When checking the constitutionality of the norms of international acts specified in
the submission of the Kyzylorda Regional Court, the Constitutional Council of the
Republic of Kazakhstan proceeded from a number of constitutional provisions,
including those providing guarantees of the constitutional rights and freedoms of
citizens of Kazakhstan (Article 12 of the Constitution), as well as the provisions of
paragraph 2 of Article 2 of the Constitution, according to which the sovereignty of the
Republic extends to its entire territory the territory. This principle, as emphasized by
the Constitutional Council, means the independence and independence of Kazakhstan
in matters of domestic and foreign policy, the supremacy of the state and its authorities
within its territory.

Among the key documents adopted by the Constitutional Council of the Republic
of Kazakhstan regarding the country's implementation of decisions of international
organizations and their bodies is a Resolution dated November 5, 2009, in which the
constitutional control body, based on the norms of the Basic Law, noted that, according
to the Agreement on the Customs Union Commission of October 6, 2007, ratified by
the Law of the Republic of Kazakhstan On June 24, 2008 (hereinafter referred to as the
Agreement), the Customs Union Commission (hereinafter referred to as the
Commission) was established in 2009. The Commission became the first truly
functioning supranational body to which competence was transferred to ensure the
conditions for the functioning and development of the Customs Union on the principles
of voluntary phased transfer of part of the powers of the state bodies of the Parties to
the Commission.

In this regard, a question has arisen in our country. The Constitution of the
Republic of Kazakhstan does not contain a special provision providing for the
possibility of transferring certain powers of state bodies of the country to international
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organizations and their bodies. The Government of Kazakhstan, when considering the
issue of how to implement the decisions of the Customs Union Commission, which are
binding in accordance with Article 7 of the Treaty, appealed to the Constitutional
Council of the Republic for an appropriate explanation.

The Constitutional Council, in its Resolution on this issue dated November 5, 2009,
noted that "... decisions of international organizations and their bodies that violate the
provisions of the Constitution that the sovereignty of the Republic extends to its entire
territory and the inadmissibility of changing the unitarity and territorial integrity of the
State established by the Constitution cannot be recognized as binding on Kazakhstan,
forms of government of the Republic. Decisions of international organizations and their
bodies that infringe on the constitutional rights and freedoms of man and citizen cannot
be applied directly and, accordingly, have priority over the normative legal acts of the
Republic of Kazakhstan" [12].

The Constitutional Court of the Republic of Kazakhstan, in an Additional
Resolution dated May 22, 2023 "On the interpretation of paragraphs 2 and 4 of the
Operative part of the normative resolution of the Constitutional Council of the Republic
of Kazakhstan dated November 5, 2009 ..." confirmed that "decisions of international
organizations and their bodies to which the Republic of Kazakhstan is a party, adopted
and entered into force without taking into account national interests and compliance
with these conditions, including the decisions of the EEC Board, put into effect in
accordance with the procedure established by the draft Protocol, They cannot be
binding on the Republic, have the properties of a ratified international treaty and,
accordingly, have priority over the laws of Kazakhstan" [13].

Results. The above provisions of the decisions of the Constitutional Council of the
Republic of Kazakhstan and then the Constitutional Court of the Republic of
Kazakhstan must be taken into account when interacting with international
organizations and international quasi—judicial bodies, which sometimes recommend
countries to adjust not only legislation, but also the norms of the Constitution. As a
rule, such recommendations are addressed to young sovereign states, which include
Kazakhstan. It is precisely because of the supremacy of the Constitution of a sovereign
country that decisions of international bodies should be taken during a constructive,
mutually respectful dialogue with countries, and executed in accordance with the
accepted domestic order.

The concept of "indivisibility, interdependence, interconnectedness" of human
rights also implies the inclusion in this sphere of all levels of their provision and
protection — from global to national, from universal international legal documents to
national constitutions and domestic legislation that are closest to a person and a citizen
and directly regulate the entire range of their rights and freedoms.

The Constitution of the Republic of Kazakhstan of 1995, as the Basic Law of the
country, is a key document defining all aspects of the state and legal life of our country,
including in the domestic implementation of international norms. This role is
determined by the defining place of the Constitution in regulating the main activities
of the state.
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The Constitution does not just declare the intentions of the State in relation to
international treaties, it gives specific guidelines and guarantees for their
implementation, defines not only the procedure for introducing the norms of
international law into the national legal system, but also its legally possible limits. The
possibility of ratifying an international treaty that does not comply with the
Constitution of the Republic is quite small, since the Basic Law defines a range of state
bodies that are responsible for the validity and accuracy of international legal activities.
But even after the ratification of an international treaty, a State may, upon detection of
certain negative consequences of this treaty, denounce it or raise a question to the other
party to the treaty about its adjustment.

The Basic Law of the Republic of Kazakhstan, in addition to being built on the
principles and norms of modern international law, contains absolutely correct
provisions on respect for generally recognized principles and norms of international
law and the fulfillment of obligations assumed by the country.

Therefore, it seems that states, adhering to the peremptory norms of international
law set out in a concentrated form in the UN Charter, seeking to coordinate their
interests on other fundamental issues of the world order and international relations, will
otherwise adhere to a policy of protecting their peculiarities, national specifics, the
basis of which are centuries-old developed civilizational values enshrined in
Constitutions.

In today's interconnected and interdependent world, the national legal system is as
sovereign as the State itself is sovereign. As a rule, in the territory of any State, the
norms created without the sanction of the national government, in addition to its
legislative, executive and judicial bodies, cannot fully operate.

The practice of the country's Basic Law shows that the Constitution of Kazakhstan
sufficiently ensures the implementation of international treaties in the Republic and
guarantees the neutralization of negative influence on domestic life from the outside,
having supremacy over the norms of all, including ratified international treaties to
which our country is a party.

Conclusion. Thus, the constitutions of most countries of the world, as well as the
Constitution of the Republic of Kazakhstan, are based on the norms of international
law. Therefore, it would be unlawful to oppose or put the generally recognized
principles and norms of international law, this kind of "universal constitution" above
the national Constitution, which expressed the will of the people of the country when
discussing its draft and then approving the Basic Law. Hence, it is quite understandable
that sovereign states, in turn, explaining the impossibility of full or partial
implementation of certain decisions of international organizations, refer to the existing
national practice of a reliable level of human rights protection, to the centuries-old
customs and traditions of the people, to their constitutions, etc.

Indeed, the Constitution is a pronounced social contract or pact between the people
as the sole source of State power and the State as an apparatus of government, the
provisions of which must be implemented in accordance with the principle of "Pacta
sunt servanda". In addition, the international legal recognition of young sovereign
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states in the form of a political and legal act of other states, as an official, often solemn,
confirmation of the emergence of a new subject of international law with its own
territory, population, government, means recognition of the country's constitution, on
the basis of which national law is built.

It is obvious that when adopting various kinds of recommendations, suggestions,
comments, experts of international bodies need to take more into account the national
specifics of a particular country, and state bodies need to carefully analyze the norms
of international legal acts adopted for execution and strive for their implementation. It
1s about combining the possibilities of international and national law, primarily in order
to better protect human rights. Here it is necessary to find a balance, an optimal way to
protect human rights while preserving national characteristics, including domestic law,
which does not contradict the provisions of the UN Charter and the norms of generally
recognized international legal documents, but on the contrary, finds new opportunities
for their fuller implementation.
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