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Tyiiinoeme. byn wMakamaga KYKbIK KOpFay OpraHiapbl KbI3METKepJIepiHiH
KOFaM/IbIK TOPTIITI CaKTay KOHIHJET1 MIHJETTEePIH OPbIH/AY Ke31He KYII KOJITaHybIH
PETTeHUTIH  XanblKapajblK  CTaHAAapTTapFa  KaH-)KAKThl  IIOMy  OepiireH.
MewMnekeTTepaiH 63 ayMarbiHAa KYKBIKTap MEH 0OCTaHABIKTAP bl KAMTAMAChI3 €Ty IIH
IIVFBUT MIHJIETIH MOWBIHAAM OTBIPHIN, OCHI MIHACT TMEH 3aHIbl KYpPMETTEeyi
KaMTaMachl3 €Ty KaXETTUIIr apachlHIarbl Tere-TeHAIKTI Tajaay Kaxer. OpaHuusga
KAyiNCi3AIK MeH KOFaMJBIK TOPTINTI CaKTayFa JIEr€H YMTBUIBIC OHBIH ayMarbIH/AA
TYpPAThIH alaMJapablH KYKBIKTAPhl MEH OOCTaHIBIKTAPBIH KYPMETTEYEH Topl 0achiM
6onbin kepiHeni. by makanana, Atan aifTkanaa, YITTHIK HOPMAaTUBTIK aKTUIEp KOHE
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OJIap/BIH XaJBIKAPAJBbIK CTaHAApTTApFa CoWKecTiri, MpaHIUSHBIH KYKBIK KOpFay
opraHaapbl KbI3METKEpPJICPiHIH Kapyabl KOJAaHYbBI, 3aHCHI3 XUHAJIBICTAD KE3IHIC
KYKBIKTBIK TOPTINTI CaKTay >KOHE XaJbIK aJJbIHAA TYPFaH HOCUIMIK KEMCITYIILTIK
KapacThIPbLIA/IbI.

Hezizei co30ep: Anam KYKbIKTapbl KYKbIFbl; KyKbIK Kopray oOpraHaapblHbIH
KbI3METKepJIepl; Kyl KoJjaHy; OeHOIT >KMHAIBICTAp KYKBIFBI; OMIP CYPY KYKBIFHI;
(U3HUKAIIBIK KOJI CYFBUIMAYIIBUTBIK; a3 0JIIMIe 9KEJIETiH Kapy; ACOHTOJOTHST; KOFaM/IBIK
TOPTIIL.
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Aunomayua. B 3TOH  craThe  NPEACTaBIEH  BCECTOPOHHUM  0030p
MEXIYHAPOJHBIX CTAaHAAPTOB, PEryJIMPYIOIIMX MPUMEHEHHUE CUIIbl COTPYIHUKAMHU
[PAaBOOXPAHUTEJIbHBIX OpPraHOB IIPU BBIIOJHEHUU MMM CBOUX OOSI3aHHOCTEH IIO
HNOJJepAKaHUI0 OOIIECTBEHHOTO mnopsaka. [Ipu3HaBas HacTOSTENbHYIO OOS3aHHOCTD
rocysapcTB obOecreynBaTh IIpaBa U CBOOOJIBI Ha CBOEW TEPPUTOPUH, HEOOXOIUMO
POaHATU3UPOBaTh OalaHC MEXAy OJTOH O0O0S3aHHOCTbIO U  HEOOXOAMMOCTBHIO
oOecrieueHrss yBaxeHHs 3akoHa. Bo ®@paHmum crpemieHHe MOAEPKUBAThH
0€30MacHOCTh W  OOIECTBEHHBIM TOPSAIAOK, IO-BUAUMOMY, fABIAETCA Ooiee
OPUOPUTETHBIM, YE€M YyBaXKEHHE TMpaB M CBOOOJ IMI, MNPOKUBAIOIIUX Ha €€
TeppUTOpUU. B 3TOWl cTaThke, B YaCTHOCTH, pPACCMATPUBAIOTCS HAIIMOHAJIBHBIE
HOPMAaTHBHBIE aKThl M1 UX COOTBETCTBHE MEXAYHApPOJHBIM CTaHIAapTaM, IPUMEHEHHE
OpYXHSl COTPYIHHMKAaMU IPABOOXPAHUTENIbHBIX OpraHoB @paHUMH, OXpaHa
IPaBOIOPSAJKA IPU NPOBEACHUN HE3aKOHHBIX COOpaHUIl U pacoBasi JUCKPUMUHALIMS,
C KOTOPOH CTAJIKUBAETCS HACEJICHHUE.

Kntouesvie cnosa: 1npaBo mpaB 4YEIOBEKA; COTPYIHUKU MPABOOXPAHUTEIbHBIX
OpPraHOB; NPUMEHEHWE CWIIbl; NPAaBO HAa MUpPHBIE COOpaHuUs; MPAaBO Ha JKU3HB;
¢u3nueckass HENPUKOCHOBEHHOCTb; MEHEE CMEPTOHOCHOE OpY)KHE; IEOHTOJIOTHUS;
OOLIECTBEHHBIN MOPSIOK.

Introduction. The use of force by representatives of the state is a recurrent
problem in our societies, where the line between maintaining order and harming people
is extremely thin. Indeed, the very function of the state is to ensure this balance between
its duty to protect individual freedoms as well as the integrity of the people living
within its territory while maintaining order and public safety. The abusive and
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disproportionate use of force by law enforcement officials is a recurrent issue in France,
that lead to others issues such as the lack of confidence between the population and the
police. This issue has been regularly addressed by national and international human
rights experts, particularly in the context of policing peaceful protests (see, ie. Amnesty
International, report 2022-2023 on France), or in other situations such as the
dismantling of migrant camps in France (see, ie. Human Rights Watch, 2017, “Like
living in hell”: police abuses against child and adult migrants in Calais), or at the
occasion of everyday missions of law enforcement officials. Indeed, the population
needs to trust the representant of the State in the accomplishment of its duty of
protection of liberties and rights. Law enforcement officials should have this role and
image of protection, and not an image of repressive persons that may infringe physical
integrity of the people. That’s why, in order to preserve the rule of law, the State must
impose rules and regulation to itself and to its representant.

In this article, international standards on the use of force by law enforcement
authorities and the compliance to them by the French State will be studied.

Materials and methods

To conduct the study, it is necessary to start by a comprehensive understanding of
the international legal framework of the use of force by States’ officials, followed by
national legislations and politics orientation in this matter to assess the compliance of
France to those rules and standards. Reports and recommendations of international and
national organisations will be relied on, as well as national and regional Courts’
decisions.

Discussion. Universal standards on the use of force by law enforcement officials

At the universal level, the combined lecture of the Code of Conduct for Law
Enforcement officials (1979), the Basics principles on the use of force and firearms by
law enforcement officials (1990) and the human right committee (HRC) general
comments n°36 (right to life) and n°37 (right of peaceful assembly) allows to draw the
following standards:

First, states must adopt rules and regulation on the use of force and firearms by
law enforcement officials with respect to ethics, especially the protection of human
dignity. Indeed, the later shall act by keeping in mind that their duty is in the first place
to ensure and protect the people living within the territory of the State and their rights
and liberty. In this regard, the use of force must be avoided as far as possible according
to the principle of precaution, they should carry out their duty without resorting to
force, inflict, instigate, or tolerate any act of torture or other cruel, inhuman or
degrading treatment or punishment, in any circumstances. Thus, the use of force falls
into the principle of necessity.

In situations where the use of force is unavoidable, the later must be strictly
necessary and proportionate to the situation faced by the officials, with the obligation
to protect human life. The principle of proportionality here applies to the legitimate
response to the seriousness of the offense and the objective to be achieved. On this
matter, a particular attention should be drawn on the regulation of the use of firearms
and less-lethal weapons. States shall work on the development of a range of weapons
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and ammunition as broad as possible to equip their officials in order to differentiate the
use firearms and other weapons in appropriate situations. This must be done with the
aim of decreasing the use of weapons of any kind, and the reduction of the need to use
means capable of causing death and injury to the persons. The use of weapons of any
kind must be strictly controlled and the deployment of non-lethal incapacitating
weapons should be carefully evaluated in order to minimize the risk of endangering the
persons. In addition, national legislation on the use of firearms by law enforcement
official must include guidelines that specify the circumstances under which they are
authorized to carry firearms, prescribe the type of arms and ammunition permitted and
in which appropriate circumstances they can be used, with the prohibition of weapons
and ammunition likely to cause unwarranted injury or present unwarranted risk. The
principle of precaution provides for the states on the need to equip law enforcement
officials with self-defensive equipment such as shields, helmets, bullet proof vests and
bullet-proof means of transportation, in order to decrease the need to use weapons of
any kind. Furthermore, no firearms shall be used by the law enforcement officials
against persons except in case of self-defence or defence of others against imminent
threat of death or serious injury, in preventing the perpetration of particular serious
crime involving threat to life or in preventing the escape of a person presenting such
danger and resisting their authority to prevent his or her escape. In all those cases, the
use of firearms is an extreme measure that must be used only when other means are
insufficient to achieve the objectives. The state’s officials must identify themselves as
such and clearly express their intention to use firearms unless it would place them or
other persons at risk of death or serious injury or it would be clearly inappropriate or
pointless due to the circumstances of the situation. The use of less-lethal weapons
deserves a special attention. Less lethal weapons are police batons, hand-held chemical
irritants, chemical irritants launched at a distance (tear gas), conducted electrical
weapons (“taser”), kinetic impact projectiles, dazzling weapons, water cannon,
acoustic weapons and equipment. The importance to tackle their use lies in the fact that
they can inflict serious injury or death, in some case the use of those weapons is
potentially unlawful. The Office of the High Commissioner for Human Rights (HCHR)
published a guidance on less-lethal weapons and their use and risks that they can
represent as well as circumstances in which their use can be unlawful. For instance, the
use of chemical irritant launched at distance and of kinetic impact projectile can be
unlawful when they are fired in the head or in the face of an individual, especially at a
short distance, owing to the high risk of death or serious injury. In any case, less-lethal
weapons shall be developed with serious testing, selection and evaluation of the risks
they may represents.

Secondly, the qualification of law enforcement officials shall be ensured by the
states from the selection of those officials by a proper screening procedure, the
providing of a thorough professional training which shall be continuous and subjected
to periodic review. This training must draw a special attention on issues of police ethics
and human rights. The formation must tackle alternatives to the use of force and
firearms, including the peaceful settlement of conflicts, the understanding of crowd
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behaviour, methods of persuasion, negotiation and mediation and technical means, in
the view of limiting the use of force and firearms. A specific training must be
undergone by any official who is put in possession of any kind of weapon. In order to
ensure the precaution principle of avoiding the use of force of any kind and excessive
comportments of law enforcement officials stress counselling shall be provided to
those that are involved in situation where use of force and firearms may be used.

Thirdly, alleged violations of the rules on the use of force by law enforcement
officials must be subjected to effective and independent investigations. This consists
in the establishment of effecting reporting and review procedures conducted by
independent administrative or prosecutorial authorities which must be in position to
exercise jurisdiction in appropriate circumstances. Moreover, detailed report must be
sent promptly to the competent authorities responsible for administrative and judicial
control, as soon as an incident involving the use of force by a public official occurs.
The general duty of state to investigate entails the state to ensure independent,
impartial, prompt, thorough, credible and transparent investigation when the use of
force by its official lead to the allegation of violation of a right such as death or injury.
The prosecution should explore the responsibility of superior officials and clarify the
truth relating to the events leading to the incident. Perpetrators of unlawful use of force
must be held accountable and the state shall provide appropriate remedies to the victim.
It should be noted that such incident must lead the state to review its regulation on the
use of force, as well as the operational procedures and the training of law enforcement
officers.

The fundamental principle of non-discrimination is of an utmost importance in
the action of law enforcement officials. Indeed, the UN HCHR published a report in
2021 in which he noted that a large number of incidents of deaths at the hands of law
enforcement officials concerns Africans and people of African descent, and that the
great majority of these “incidents” took place in Europe, Latin America and North
America. This is part of a more systemic racism, marked by structural inequalities and
the marginalisation and exclusion of certain populations. In particular, the report
mentions recurrent situations in which the victims of the police force did not represent
an imminent threat of death or serious injury that would have justified the use of such
a high level of force against them. In order to combat this profound discrimination and
to put an end to the impunity observed for human rights violations by police forces, the
High Commissioner has drawn up a list of recommendations and a 4 points agenda
toward transformative change for Racial Justice and Equality. Among them, the
absolute need for states to provide for clear and effective legal framework on the use
of force by law enforcement officials with respect for human rights and for the
international principles on the use of force and firearms of legality, precaution,
necessity, proportionality, accountability, and non-discrimination. The report also
recommends the publication by states of data concerning the law enforcement officials’
actions leading to death or serious injury and the related prosecution and conviction,
the publication of data on racial profiling and on ethnic origins of the victims.
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The universal standards on the use of force by law enforcement officials address
some specific situations, where the possibility of excessive use of force or arbitrary
depravation of life is more at risk. On this point, A particular attention should be drawn
on the crowd control and the right of peaceful assembly, which is a fundamental right
embodied in core universal human rights documents. As the situation where assemblies
don’t fall within the scope of the right of peaceful assembly are narrow (HRC general
comment on the right of peaceful assembly, 2020), the use of force in the context of
policing unlawful assembly should occurs rarely. The first duty of law enforcement
officials regarding peaceful assemblies is to prevent it from any unwarranted
interference and to facilitate their progress, to protect journalists, monitors and
observers, medical personnel, and other members of the public. Any use of force must
comply with the fundamental principles above mentioned and shall restrict to the
minimum extent necessary. Law enforcement officials must seek to de-escalate
situations that might result in violence and must use non-violent means to do so. When
the use of violence is unavoidable, a prior warning is necessary and must be followed
by a time for the crowd to disperse. Moreover, the use of firearms is prohibited unless
it is strictly necessary and only in the cases above mentioned. In view of the threat for
life caused by rubber coated bullet and other attenuating energy projectiles, they should
be subject to the same prohibition as firearms. The law enforcement officials must be
specifically trained on the control of crowd and must be appropriately equipped with
protective equipment and less-lethal weapons. Less-lethal weapons with wide area
used to disperse, such as tear gas and waters cannons shall be used in last resort
following a verbal warning.

At the regional level, the jurisprudence of the European Court of Human Rights
(ECHR) only will be tackled, as this study address the compliance of France to the
international standards on the matter. The framework of the use of force by law
enforcement officials has been mostly build from the articles 2 (right to life) and 3
(prohibition of torture and other inhuman or degrading treatment or punishment) of the
Convention. In several cases, the Court condemned States for violation of those articles
linked to an abusive or excessive use of force, both on the material aspect of the right
(ECHR, 2018, Semache v. France) and the procedural aspect (ECHR, 2019, Chebab v.
France). The rule of law implies that when a right is violated by the state or its
representant, in the present case law enforcement officials, no impunity is allowed and
states shall provide a legal framework for the work of its police forces with ethics and
adherence to professional standards, as well as effective report and investigation
procedures in case of breach of the law by law enforcement officials. To be effective,
complaints investigations must meet the principles of independence, adequacy,
promptness, public scrutinity and victim involvement (Commissioner for human rights
of the ECHR, 20009).

The case of France

The mission of guaranteeing and maintaining public order is the primary historical
mission of the State in the French tradition. Over time and as the modern state has
evolved, this policing mission has been seen as having to be permanently linked to
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questions of individual freedom and rights. This spirit can be found in the founding
documents of the French republic, The Declaration of the rights of man and the citizen
(1789). The article 12 provides the aim of the public forces, which is that “the guarantee
of human rights requires a public force, but one instituted for the benefit of all”. Thus,
the public order should be understood as “the shelter for freedom and rights” (Cahn,
2019), and the State must preserve it in order to ensure the enjoyment of those later.
Moreover, the rule of law impose to the State and its agents to not inflict suffering and
to not violate fundamental rights such as the right to life and to physical integrity of
the persons.

National regulation on the use of force:

The main source of law governing the use of public force is the French internal
security code (CSI), which sets out the organisation, missions, duties and operations of
the various branch of police and gendarmerie. This code states the principles of
necessity and proportionality regarding the use of force (article R.432-18 CSI).
Concerning the use of weapons, especially firearms, the law meets the international
standards, in particular the obligation to be identifiable as a law enforcement official;
the principle of absolute necessity and strict proportionality; and the circumstances
when firearms can be used are limited and clearly described (article L435-1 CSI).

Nevertheless, the excessive and unlawful use of violence by law enforcement
officials in France remains a topical issue that requires a response from the government.
Two recent cases that received important media coverage must be cited to illustrate the
kind of incident where a strong presumption of an unlawful use of force by law
enforcement officials exists. Both of the cases are still in investigation and few official
information are public, that’s why precaution must be used when addressing them. The
first case concerns the depravation of life of a 17 years old minor by a police officer in
the context of a roadside check that fired the young man from the car window, this
“incident” was filmed and the video shows unequivocally that the use of a firearm by
the law enforcement official didn’t comply either with French law or with international
law as he wasn’t in an exceptional situation that would have allow him to use its
firearm. The officer that shot claimed that it was self-defence, but the investigations
finds that it was not (Liberation, 2023). The second case deals with serious injuries
sustained by a young man after being shot with a kinetic impact projectile and blows.
This “incident” took place on the fringes of violent gatherings in reaction to the murder
of the 17-year-old by a police officer few weeks before. Although the law enforcement
officials involved in the incident claimed that used necessary and proportionate force,
video-surveillance images revealed by an independent media show that the officers
involved were hardly identifiable as such, and above all that they did not appear to be
in a situation of imminent danger with regard to the victim or any other person, making
the use of violence using less lethal weapons and subsequent physical and verbal
violence unwarranted and avoidable. Their behaviour therefore appears to have been
manifestly disproportionate. Moreover, the videosurveillance shows that the law
enforcement official that fired with the kinetic impact projectile (LBD) from the back
and in the head of the victim, causing to him very serious injury (Mediapart, 2023)
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Those situations, which are far from being isolated cases, show a lack of
compliance of law enforcement officials to the law and to their deontology principle.
This issue is regularly tackled, at the international level (the issue has been raised for
instance during the 3rd UPR of France, 2023) as well as at the national level, where
the government has been questioned numerous times and to which recommendations
are done (see, i.e. Commission Nationale Consultative des Droits de 1’Homme
[CNCDH], 2021 and 2023).

If efforts are made by the French government in order to comply with the multiple
recommendations, such as the lengthening of the formation for police officers
(CNCDH, 2023), they remain insufficient and they are accompanied by measures to
strengthen police powers. For instance, the common rules above mentioned concerning
the use of weapons by public security forces have been established by a law of 2017
concerning public safety. At the occasion of its UPR, the national report of the French
delegation claimed that this law allowed to clarify the rules on the matter, by
incorporating the principles set out by the ECHR and national courts, including the
principles of absolute necessity and strict proportionality. Paradoxically, this law is
part of a series of legislations that always strengthen the powers of police forces which,
combined with the too often unconditional support affirmed by politicians in the public
sphere, tends to strengthen the feeling of impunity when committing unlawful acts
(CNCDH, 2021). This political focus on security linked with public order put before
the ideal of freedoms and rights is in the heart of the law itself (Cahn, 2019).

This government support is also reflected in the regulation of the use of weapons
by law enforcement officials. The sociologist Sébastien Roché conducted a works on
the matter, that shows that France is one of the European countries to provide the most
weapons to its agents, especially less-lethal weapons (Roché, 2020).

Control of the law enforcement official actions and investigations in case of
unlawful use of force:

The control of the action and respect for deontology of law enforcement officials
is conduct by two inspection bodies that correspond to the two branches of law
enforcement officials: the police, which is under the scope of the ministry of internal
affairs and the gendarmerie, which is under the scope of the ministry of army. Those
two inspection bodies are the IGPN (Inspection Générale de la Police Nationale) and
the IGGN (Inspection Générale de la Gendarmerie Nationale). The control of the action
can be done randomly or can follow up on a report. The law states that any failure by
a law enforcement official to comply with the rules and principles defined by the it will
expose him/her to disciplinary action in accordance with the rules specific to his/her
status, independently of any criminal sanctions that may be incurred (articles R434-25
to R434-27 CSI). The second authority of control of law enforcement official’s actions
is the one of the French defendeur of rights (Défenseur des droits). Its special status is
enshrined in Article 71 of the French Constitution as an independent authority in charge
of monitoring the respect of rights and liberty by state’s institutions. Concerning the
law enforcement officials, the defendeur of rights can be seized by any person that is
victim or a witness of a law enforcement official’s breach of ethics or unlawful use of
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force, or can seize itself. If the ombudsman finds that a breach has occurred, he or she
will refer the matter to the relevant inspection body for disciplinary sanctions.

Awareness is raised on the effectiveness of those inspection bodies, especially on
the necessity for the State to provide more guarantee of independence (see, i.e.
communication of the Council of Human Rights to the Universal periodic review
[UPR] committee, 2023). Indeed, the ECHR stated that the IGPN and IGGN didn’t
comply with the appearance of independence and impartiality required by it (ECHR,
Chebab v. France, 2019). On this point, the IGPN has been opened to external
personality, which is a first but tiny step toward more independence (CNCDH, 2023).

Concerning the judicial proceedings, victims of violation of their rights caused by
a potential unlawful or excessive use of force by the police, have to lodge a complaint
within the police or gendarmerie, which will be forwarded to the public prosecutor
who, if he considers that there is reason to believe that a violation of rights has indeed
taken place and that the use of force was illegal, unnecessary, or disproportionate, will
take legal action which will lead to an investigation. enforcement officer on the judicial
scene and can lead to criminal sanction and remedy to the victim. It should be parallel
to the internal disciplinary procedure. In case of refusal from the police officer to accept
the complaint, which is illegal but not impossible, any person can seize directly the
prosecutor. The limit of this last type of control is that victim can be scared or ashamed
to lodge complaint against a law enforcement official to his peers. The responsibility
of the author convicted of unlawful use of force can be engaged, but also the state itself
can be held responsible on the grounds of gross negligence on the part of the State
(Tribunal Judiciaire de Paris, 2020).

However, another critic can be made regarding the slowness issue of this
proceedings. Indeed, international human rights bodies have called France to conclude
the investigation proceedings in the case of the death of Adama Traore and to ensure
that those responsible for it will be prosecuted and sanctioned in an appropriate way
(UN Committee on the Elimination of Racial Discriminations [CERD], 14 December
2022 and UN HCR, November 2021). In April 2023, a case has been filed before the
ECHR where the claimant holds the State liable for a violation of article 3 of the ECHR
following the permanent loss of his left eye caused by a hand grenade blast. The IGPN
concluded an investigation and sent the perpetrator before a criminal court to be tried
on charges of deliberate violence resulting in permanent disability, and that the shot
was unjustified as the company was not besieged or surrounded. However, the judge
ruled that the person who fired the shot was not criminally responsible, considering
that it was an act of self-defence. The public prosecutor refused to appeal this decision.
The claimant thus complains of a procedural infringement of Article 3, the general duty
of the State obliging it to conduct an effective and official investigation, leading to the
identification and punishment of those responsible

At the occasion of its 3rd UPR, France stated that measures were established to
provide effective remedy to victims of potential unlawful use of force by the police, by
recalling the above-mentioned remedies and possibility of becoming a civil party in the
case, which implies calling on the advice of a lawyer. Declares that an officer suspected
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of using excessive force may be subject to an administrative and judicial investigation,
which is not systematic except in the case of a shot that has caused injury or death.
Declares that in 2020, 1,708 sanctions will be imposed on police officers, including
120 for lack of exemplarity, 52 for lack of probity and 62 for excessive use of force or
coercion, and 15 sanctions will be imposed on gendarmes for unlawful violence.
However, in 10 years, disciplinary sanctions for excessive or unlawful use of force
have been almost divided by three (Halissat and Leboucq, 2021). France then refers to
the procedure for expatriation during legal proceedings against a law enforcement
official suspected of breaching professional deontology, which consists of changing
the competent jurisdiction when the officer has a habitual relationship with magistrates
in order to guarantee the principle of impartiality. However, this practice is not
systematic and must sometimes be requested by the victims themselves (France’s
response to the UN HRC, 2022).

On 11 October 2023, the supreme court of France ruled that the French State had
also failed to monitor compliance by public officials with the rules of professional
conduct to which they are subject (Conseil d’Etat, 2023). Indeed, law enforcement
officials have the obligation to be identifiable by wearing an individual identification
number, even when the law authorises them to carry out an operation in civilian
clothing. According to the court, the disobedience to this obligation by law
enforcement officials constitutes a widespread failure within the police rank. The court
also emphasized the failure of the State to ensure that its employees comply with this
obligation, since it only states that this obligation was regularly reminded without
taking others measures to ensure the respect of the wearing of this identification
number to the agents. The supreme court ordered the state to take all necessary
measures to ensure compliance with this obligation and to modify the characteristics
of the individual identification number so that it is sufficiently legible in all operational
contexts. In the same idea of protecting victims of abuses from the law enforcement
officials by allowing them to identify the author of violations of their rights, the State
must take all necessary measure to encourage law enforcement officials to
systematically use their pedestrian camera in situation where violence could arise to
allow administrative and judiciary bodies to understand the circumstances of incidents.

The issue of racial profiling:

Racial profiling is a reality in France that is not confined to isolated cases (French
supreme courts, Cour de Cassation, 2016 and Conseil d’Etat, 2023). The State doesn’t
establish data to characterise the number of identity checks carried randomly, or data
on the people subject to these checks such as their sex, age, ethnic origin, etc. Nor is
there any data on the incidents giving rise to the use of force, or on the number of
allegations of violations of individual rights following the use of force by law
enforcement officers, or on the number of these allegations that have given rise to
administrative and judicial investigations, or on the outcome of these investigations.
The national supreme court of France acknowledged the existence of a central loophole
in the French system due to the lack of legal traceability of these controls. Indeed, in a
survey published in 2017, the French Ombudsman pointed out that 94% of identity
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checks didn’t lead to a judicial proceeding, which means that there is no control of their
legality possible in the majority of the cases. Moreover, the survey shows that there are
7 times as many checks among 18-25 year olds and 5 times as many among young
black and Arab men, with behaviour that is prohibited by the code of ethics of law
enforcement officials, such as being on a first-name basis, insults and bullying. This
lack of compliance with the deontology has been since, observed numerous times (see,
1.e. Human Rights Watch, 2020).

Although identity check have a legal framework (article 78-2 of the Code of
Criminal Procedure) and that discriminations of any kind in police practices are strictly
prohibited by the law (article R434-16 CSI), recommendations has been made for a
complete overhaul of identity check procedures, with a more precise legal framework
and improved traceability (CNCDH, 2021 and Defenseur des droits, 2020). The
occurrence of discriminatory identity check founded only on physical characteristics,
outside of the legal framework, have been the object of numerous sociological studies.
Jérémie Gauthier explains it, in part, by the fact that physical description of individuals,
in the police procedures, address their “type” as “European” “African” “arab”. This
type of description doesn’t comply with the reality of the origin of the persons and most
important, the racial profiling is seen as a working tool by police officers (Gauthier,
2015).

At the international level, the UN CERD expressed a great concern about the
"disproportionate" high number of identity checks and arrests carried out against
certain populations in France. These include people of African and Arab origin, Roma,
travellers and aliens. As well as the high number of cases of excessive use of force and
ill-treatment by the police against these same groups of people is preoccupying (UN
CERD, 2022). The UN HCHR’s 2022 report on Racial Justice and Equality for African
descent expressed concerns about the independence of mechanisms for monitoring the
actions of law enforcement officials and called France to account on a number of points
in the case of Adama Traoré, a 24-year-old man who died following a police
apprehension, including the failure to charge racial discrimination. Similar issues were
also raised during the 3rd cycle of France's UPR. With regard to France's responses to
international bodies, its position on discriminatory identity checks and systemic
discrimination is clear. It does not legally recognise the concept of "person of African
descent", or other minority, and therefore does not compile any statistics. France
believes that the fight against this discrimination is part of the fight against all forms
of discrimination, and more specifically as part of the national plan to combat racism,
anti-Semitism and discrimination based on origin (2023-2026). The French
government thus expresses its intention not to take additional specific measures to fight
against the problems of discrimination linked to ethnic origin, real or supposed, in the
context of the law enforcement official’s actions, and, particularly, through the practice
of racial profiling. It points out that French law prohibits such discrimination and
provides for remedies in the event of a police officer's breach of ethics. In its response
to the CERD declaration following the killing of the 17 years old man above
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mentioned, the French government refutes any accusation of racism or systemic
discrimination by the police in France. (CERD, 2023 and France Diplomacy, 2023).

The use of force by law enforcement officials in the context of undeclared or
unauthorized assemblies:

The cases of incidents involving disproportionate use of force by law enforcement
officials during protest in France have increased since 2018 and the repressive reactions
linked to the yellow jackets movement, and in the context of other protests such as, for
instance, those related to the reform on retirement regime. Numerous cases of serious
injuries or even deaths (see, i.e. Amnesty international, 2022) as occurred in this
context and as the result of the use of force by law enforcement official, in charge of
the policing of those assemblies have been reported.

Especially, the systematic repression of demonstrations, the abusive and
disproportionate use of force by the law enforcement officials and the softening of the
legislation on the use of lethal weapons by the police (CNCDH, 2021 and Roché¢, 2020)
in this context has been tackled. In particular, it refers to the new policing plan adopted
in 2021, which states that although there have been positive developments in terms of
keeping certain units at a distance from assemblies and the favouring a de-escalation
approach, the level of violence observed during demonstrations remains as high as
ever, units with no specific policing training are involved and the use of particularly
dangerous weapons that are not appropriate for policing has not ceased. In addition,
this plan still does not recognise the role of independent observers, despite a supreme
Court decision of 2021 (CNCDH, 2023).

The policing plan is a general document whose purpose is to define the framework
for policing, applicable to all events taking place on national territory, setting out a
common doctrine for all law enforcement officials. The guidelines include a reminder
of the code of conduct applicable to law enforcement officials, special attention to
journalists and their protection during protests, the need to be identifiable as law
enforcement officer and the modernisation of verbal summonses. Nevertheless, the
plan confirms the value of using intermediate force resources and less-lethal weapons
to maintain law and order, in particular the use of the GM2L grenade (which does not
contain explosives), the replacement of sting-ball grenades by a more recent model,
and the use of LBDs (which are kinetic impact projectiles) with the introduction of a
supervisor alongside the shooters except in cases of legitimate self-defence. Moreover,
as it has been above explained, the use of weapons in the control of crowd in France
stays at an high range (CNCDH, 2023). Another aspect of the crowd control policy
worries human rights defenders, which is the fact that they are often operated by police
brigades which are not formed to this purpose (CNCDH, 2021, Cahn, 2019).

It should be noted that French law makes a distinction between declared
demonstrations and so called “attroupements”, which are defined as any gathering of
people on the public highway likely to disturb public order. The later may be dispelled
by the law enforcement officials after two unsuccessful summonses (article L211-9
CSI). Declared assemblies can be banned for reasons of risk of disturbing public order.
This was the case, for example, in several French departments recently when peaceful
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assemblies in support of the rights of the Palestinian people and calling on the
government to take action to demand a ceasefire in Gaza were held. In such cases, it is
up to the administrative judge to assess whether or not the ban is proportionate.
National and international bodies for the protection of human rights have expressed
concerns about the quasi-systematic ban of protests, which would infringe the freedom
of peaceful assembly (see, i.e. Conseil d’Etat, 2023). In this regard, we must remind
that the UN HRC in its general comment on the right of peaceful assembly includes in
the scope of the article 21 of the ICCPR spontaneous assemblies as long as there 1s no
violence and that a collective disobedience by non-fulfil legal requirements for
assemblies should not allow the state to interfere with the right of peaceful assembly
and, a fortiori, to do it by using force.

During the 3rd cycle of France's Universal Periodic Review, the State reiterated
that the use of force in the context of policing of assemblies was guided by the
principles of strict necessity and proportionality, and that measures were taken to
ensure that the use of force was monitored and that administrative and judicial
investigations were carried out in the event of incidents involving the use of force and
resulting in injury or death to the persons. The report refers in particular to the code of
ethics distributed to the law enforcement officers, the regular reminder of the obligation
to wear the individual identification number and the systematic use of pedestrian
cameras in high-risk situations. It should nevertheless be remembered that these
obligations are not respected in a large number of cases by law enforcement officials,
as explained above, and that the State must provide remedies to these deficiencies in
order to preserve the fundamental rights of individuals, in particular respect for their
right to life, their physical integrity, human dignity and the right to peaceful assembly.

Results and conclusion. The international principles on the use of force and
firearms are of an utmost importance in order to preserve the respect by the State and
the enshrinement of rights and freedoms of the population, while ensuring their safety
by preserving public order.

At first sight, according to the laws and procedures set by France, there is a
compliance with international standard in their majority, although some legal
provisions such as the qualification of unlawful protests and their systematic dismissal
by the law enforcement official do not comply with all the international
recommendation. The study of the situation in France shows that even with the
existence of regulations, formations, and forms of control, the abusive and
disproportionate use of force and arms by law enforcement officials remain a reality.
This significate that a work must be done in order to come as close as possible to
international standards and international monitoring bodies, as well as national human
rights authorities, give recommendation on this matter that should be followed.

Moreover, it must be stated that the problem of racial discrimination in the French
police represent a part of a bigger issue of systemic racism that should be tackled
seriously by the authorities.
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