Eurasian Journal of International Law (EAJIL) 2024, #4 https://eajil.enu.kz
DOI: https:/www.doi.org/10.32523/2791-0954-2024-12-4-22-37

Protecting the Right to Health under Sanctions and Unilateral Restrictive
Measures: International Legal Aspects

Aslan K. Abashidze

Doctor of Law, Professor,

Head of the Department of International Law, RUDN University — The Peoples'
Friendship University of Russia,

Moscow, Russian Federation.

e-mail: aslan.abashidze@gmail.com

ORCID: 0000-0003-0012-8795; JEL-code: K33 International law

Vladislav S. Malichenko

PhD, Senior Researcher,

Department of Social Legislation, Institute of Legislation and Comparative Law
under the Government of the Russia,

Moscow, Russian Federation.

e-mail: vlad.malichenko@gmail.com
ORCID: 0000-0003-3136-8054; JEL-code: K33 International law

Abstract: In recent decades, humanity has faced a rapid increase in the frequency
of "sanctions" and "unilateral restrictive measures" imposed on states in various
regions of the world. Foreign doctrinal sources have gradually equated the normative
content of these concepts, which contradicts the principles of international law and
hinders the protection of fundamental human rights by limiting access to healthcare
technologies, food, and social services. The application of unilateral restrictive
measures leads to catastrophic humanitarian consequences, especially in developing
countries, reducing the income levels of ordinary citizens, increasing poverty and
hunger, and lowering healthcare system indicators. This study presents an analysis of
"sanctions" and "unilateral restrictive measures" legal concepts and their differences.
The authors consistently examine the positions of international organizations,
domestic and foreign researchers regarding the legality of using unilateral restrictive
measures in accordance with international law. The article systematizes the results of
scientific research assessing the impact of sanctions and unilateral restrictive
measures on ensuring the right to health. Special attention in the study is given to the
application of the humanitarian exceptions mechanism to mitigate the consequences
of sanctions and unilateral restrictive measures. The authors review the main
measures implemented by the Russian Federation to minimize the negative impact of
unilateral restrictive measures on the functioning of the national healthcare system.
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AHHOTALMSI: COHFBl OHXBULABIKTapAa aJam3aT oJeMHIH op alMarblHJa
MEMJIEKETTEepre KaThICThl «CAHKIMSIIAp» MEH «OIp>KaKThl HIEKTEY IIapaliapblH» KUl
KoJiaHbUla OactaybiHa Tam Oosjbl. [lleTennik AOKTpUHANBIK AepeKkkesnepae Oy
YFBIMJIAP/IbIH HOPMATHUBTIK Ma3MyHBI OipTiHaen Oip-OipiMeH Oipaeil OOJFBI3BUIIBI,
OyJ1 XanbpIKapasblK KYKbIK KaFMJAaTTapblHA KaWIIbl KeJeJl JKOHE JIEHCAYJbIK CaKTay
TEXHOJIOTUSIAPbIHA, a3BbIK-TYJIKKE, OJEYMETTIK KbI3METTEepre KOJDKETIMILTIKTI
IIEKTEH OTBIPHIN, aJaMHBIH HETri3rl KYKBIKTAphlH KOpFaylbl KaMmMTamachl3 €Tyre
Keaepri kenTipedl. bip)kakTel IIEKTeYy MIapajapblH KOJAaHy, ocipece JaMyIlbl
enmepre KOJJIaHy KaparaibIM a3amaTTapAblH TaObIC JEHIeHiH TOMEHIETYyTE,
KEJICHITIK, allThIK KOHE JACHCAYJBIK CaKTay *KYHECIHIH KOpPCETKIIITepIH TOMEHACTYTe
okeneni, Oyi1 ayblp TyMaHUTAapibIK cainap TyAbIpaiabl. 3epTrey ascChiHAA
«CaHKIMSIIap» MEH «O1p>KaKThl IMIEKTEY MIapajapbhy YFbIMIAPbIHBIH Ma3MYHbIH KOHE
ONIapIblH  aWbIPMAIIBIIBIKTAPBIH — TajAay JKacajabl. ABTOpJAp  XaJbIKapasbIK
YUBIMIAPIbIH, OTAHABIK KOHE MICTEAIK 3epTTEYLIIePiH XaJlbIKapalblK KYKBIKKA
coiikec OIp)KakThl IIEKTEY IIapajapblH KOJAAHYABIH 3aHAbUIBIFBIHA KATBICTHI
YCTaHBIMJIAPBIH JOHEKTI TYpAE KapacTbipajbl. Makanajga caHKIusgap MeH O1pKaKThl
HIEKTEY IIapajapblHbIH aJIaMHbIH JCHCAYJbIKKA KYKBIFBIH KAMTaMachl3 €Tyre ocepiH
OaranalThIH FHUIBIMU 3€pPTTEYJIEPAIH HOTIKENEpl KyleneHeai. 3epTTey CaHKIusap
MEH OIp)KaKThl IIEKTeY IIapajapblHbIH CalJapblH a3aiTy YIIIH T'yMaHUTapJIbIK
EpEeKUIENIKTEP TETIKTEP KOJIJaHy MOcelieNiepiHe epeKilie Ha3ap ayaapanabl. ABTopiap
VITTBIK JCHCAYJIbIK CAKTay *YMECIHIH >KYMbIChIHA OIp)KaKThl IIEKTEY IlapajapblH
SHT13Y/I1H XKaFbIMCBI3 calapblH a3aiTy yiriH Peceit denepanuscel xy3ere achIpbli
OTBIPFaH HETI3T1 IIapanapFa MOy *Kacabl.

Tyitin  ce3mep: caHkuusuiap, JIEHCAYJbIKKAa KYKBIK, JIEHCAYJBIK CaKray
TEXHOJIOTHSUIAphIHA KOJ KETIMAUTIK, Olp»KaKThl LIEKTEY MIapajapbl, TyMaHUTaPIIbIK
epeKIIeTIKTED.
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Annomayus. B 1iocnenHue ACCATWIETHS YEJIOBEYECTBO CTOJIKHYJOCH CO
CTPEMUTEIBHBIM POCTOM YacCTOThl MPUMEHEHUS] «CAHKUUI» M «OJHOCTOPOHHMX
OTPAHUYUTEIIBHBIX MEP» B OTHOILICHUH TOCYAapCTB PA3JUUYHBIX PErMOHOB Mupa. B
3apyOeKHBIX JTOKTPUHAJIbHBIX WCTOYHHMKAX MIPOM30IILIO MMOCTEIICHHOE
OTOXJICCTBJICHUE HOPMATUBHOTO COJIEPXKAHUSI TMPEACTABICHHBIX MOHSATHUM, YTO
MPOTUBOPEUYUT MPHUHITUTIAM MEXKIYHAPOTHOTO IMPaBa M MPETMSTCTBYET 00ECTICUCHUIO
3alIUTHl OCHOBOMOJATAIOIINX IIPAB YEJIOBEKA, OTPAHUYMBAS JIOCTYI K TEXHOJOTHUSIM
3APAaBOOXPAHEHHUs, MPOAYKTAM TMHUTAHUS, COUHUAIBHBIM yciayraMm. I[Ipumenenue
OJTHOCTOPOHHUX  OTPAaHUYUTENIBHBIX MEp TMPUBOJUT K  KaTacCTPOHUUECKUM
T'YMAHUTAPHBIM TIOCIIEJCTBUSAM, OCOOCHHO B Pa3BUBAIONIUXCS CTpPaHAX, CHIDKAS
YPOBEHb J0XOAa MPOCTHIX TPaKIaH, YBEIWYWUBas MacmITabbl OC€THOCTH, TOJ0Aa U
CHIDKAasT IIOKa3aTeau CHUCTEM 3/IpaBOOXpaHEHUs. B  paMkax mOpOBEIEHHOTO
UCCIICIOBAHUSI MPEJACTABJICH AHAINU3 COJIEP)KAHUS TOHATHUH  «CAHKIUU» U
«OTHOCTOPOHHUE  OrPaHUYUTENIBHBIE MEpPbl» W WX OTIMYUKA. ABTOpaMu
MOCJIEIOBATEILHO PAacCMaTPUBAIOTCS TMO3MUIMKM  MEXAYHAPOJIHBIX OpTraHU3allui,
OTEYECTBEHHBIX M 3apyOEKHBIX HCCIIEIOBATENICH B OTHOIICHUH MPABOMEPHOCTH
UCTOJIb30BaHUA OJHOCTOPOHHUX OTPAHUYMUTEIBHBIX MEp B COOTBETCTBUH C
MEXKIYHAPOJIHBIM MpPAaBOM. B cTaTbe CHUCTEMATU3UPYIOTCS PE3yJbTAThl HAy4YHBIX
HCCJICIOBAHUM, OLICHUBAIOIINX BIIMSIHUE CAHKIUM u OJTHOCTOPOHHUX
OTPaHUYHTENIBHBIX MEp Ha OOECIedeHHe IMpaBa YeioBeKa Ha 310poBbe. OTaeapHOE
BHUMAaHHE B WCCICJOBAHUHU YJIEISIETCS OCOOCHHOCTSM TPUMEHEHHS MEXaHW3Ma
TYMaHUTAPHBIX HWCKJIIOYEHUWA JJIsI YMEHBIICHWS TOCIEACTBUM CAaHKIUU U
OJTHOCTOPOHHUX OTPAaHUYHUTEIILHBIX MeP. ABTOpaMu MPOBeIeH 0030p OCHOBHBIX MED,
peanmm3yeMbix Poccuiickorn @Penepanverd € UEIb0 MUHHAMU3ALAM HETaTHUBHBIX
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MOCJICICTBUA  BBEACHHUS  OJAHOCTOPOHHUX  OrPAaHWYUTENBHBIX  MEp  Ha
(YHKIIMOHUPOBAHUE HAITMOHAIBHOW CUCTEMBI 37]paBOOXPAHCHHSI.

Kniwoueevie cnoea: caHkuuy, NMpaBO Ha 3J0pPOBbE, NOCTYIl K TEXHOJIOTHIM
3APAaBOOXPAHEHUS, OJHOCTOPOHHUE OIPAHUYMUTEIIBHBIE MEpbI, T'yMaHUTAPHbBIC
HCKJIFOUEHUS.

Introduction

Through the past decades international law scholars have not managed to
develop a unified approach to define the concepts of "sanctions" and "unilateral
restrictive measures." In the documents of international organizations and scientific
literature, terms such as '"unilateral coercive measures," "unilateral restrictive
measures," "unilateral sanctions," "international sanctions," or simply "sanctions" are
frequently mentioned. Influenced by the media and the positions of foreign
researchers, these concepts are often equated, indicating existing normative and
ideological differences in their perception.

In the Russian doctrine of international law, a clear distinction has been made
between the concepts of "sanctions" and "unilateral restrictive measures," according
to which the legitimacy of sanctions is based on the coordinated actions of the
international community and the binding decisions of the UN Security Council
(UNSC), while unilateral restrictive measures are applied by one sovereign subject of
international law against another, legally equal in status [4].

Materials and methods

The article is prepared based on the analysis of the following documents:
resolutions of international organizations, legal positions of UN specialized agencies,
as well as professional scientific associations. The theoretical basis of the research are
the scientific works of national and foreign scientists in the field of international law
and international relations. The article was prepared using the following methods:
formal logical, situational method, private law methods, such as comparative,
historical and formal legal methods.

Discussion

1. Definition of "sanctions" and '"unilateral restrictive measures" in
international law.

In the Dictionary of International Law, sanctions are defined as "measures
applied by decision of the UN Security Council (hereinafter UNSC) to eliminate
threats to peace, breaches of peace, or acts of aggression." [7] In the paper of prof.
Kritsky, devoted to the normative differences between the concepts of "international
sanctions" and "unilateral restrictive measures," it is stated that the term "sanctions"
is appropriately used in relation to collective restrictive measures adopted by the
UNSC to maintain peace and security [1]. The same approach is formulated by prof.
Pellet, who emphasized that the term "sanctions" should be used only to refer to
restrictions issued by the UNSC in accordance with Chapter VII of the UN Charter
[17]. Professor Lukashuk also noted that the UN International Law Commission
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identifies coercive measures taken by international organizations empowered to apply
such measures as international legal sanctions [6].

The statements mentioned above appear to be valid, as Article 39 of the UN
Charter defines the exclusive right of the UNSC to determine the existence of any
threat to peace, breach of peace, or act of aggression, as well as to decide on
measures necessary to maintain peace and security. Even though the term "sanctions"
does not appear in the UN Charter, the UNSC qualifies the coercive measures it
adopts under Article 41 of the Charter as sanctions. This is also confirmed by the UN
General Assembly, which has stated that the term "multilateral economic sanctions"
encompasses measures sanctioned by the UNSC. In the report of the Special
Rapporteur on the issue of unilateral coercive measures, it was also confirmed that
only measures adopted by the UNSC under Article 41 of the UN Charter are
multilateral sanctions, and any other measures should be classified as unilateral
coercive measures.

In the study by M.A. Keshner, it is noted that the emerging freedom in
terminological interpretations contributes to the improper use of the term "sanctions"
in relation to unilateral restrictive measures. Unilateral restrictive measures have
certain distinctive features: they are applied by decision of state authorities; they are
primarily directed at the economic sector; they are intended to protect state interests;
they are "extraterritorial," as they are applied by a state beyond its own territories or
jurisdiction. Furthermore, the subjects of unilateral restrictive measures are usually
states or groups of states, while the objects are states, individual physical and legal
entities that engage in actions deemed undesirable or unlawful from the perspective
of the implementing state [11]. The objects of unilateral restrictive measures can also
include third countries that have refused to join these measures against another state.

In foreign doctrinal sources, there is a gradual conflation of "sanctions" and
"unilateral restrictive measures" concepts. In the study by J. Combaco, sanctions are
defined as "measures taken by a state acting alone or in cooperation with others in
response to the behavior of another state that it deems contrary to international law."
B. Carter, having thoroughly examined the legislation and practice of the United
States usage of unilateral "sanctions," speaks on the possibility of using both terms
interchangeably [12]. German professor M. Bothe also proposed calling any
measures taken by subjects of international law in response to undesirable or possibly
unlawful actions of another state as sanctions.

To support the position of foreign legal scholars, we turn to the documents of
the United States International Trade Commission, which uses the term "unilateral
economic sanctions" to mean "any unilateral restriction or condition on economic
activity concerning a foreign state or foreign entity, applied in the context of foreign
policy factors or the need to ensure national security." The European Parliament's
Committee on International Trade also uses the term "sanctions" to describe
unilateral economic restrictions by individual states.

Based on the scale of the imposed restrictions, sanctions and unilateral
measures in scientific literature and documents of international organizations are
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conventionally divided into comprehensive and targeted, also known as "smart"
sanctions [9]. Comprehensive measures are aimed at the entire economic or financial
system of a state, while targeted or restrictive sanctions allow minimizing the
undesirable consequences of their application, particularly avoiding the risk of human
rights violations.

Based on the reviewed doctrinal sources and documents of international
organizations, two approaches to the classification of restrictive measures applied to
states should be highlighted today. According to the first approach, unilateral
restrictive measures are understood as measures applied based on the decision of one
or a group of states in accordance with national law and having extraterritorial
impact, while sanctions should be considered as collective restrictive economic
measures adopted by the decision of the UN Security Council in accordance with
Article 41 of the UN Charter. The second approach combines all existing restrictive
measures applied both unilaterally by states and by international organizations under
the concept of sanctions.

2. The position of international organizations on unilateral restrictive
measures.

The issue of the legality of unilateral restrictive measures use by states is
receiving increasing attention in the activities of international organizations. The UN
General Assembly (UNGA) has adopted numerous resolutions condemning the
application of unilateral restrictive measures. In the UNGA Declaration on the
Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of
Their Independence and Sovereignty 1965 it is indicated that "no state has the right to
use or encourage the use of economic, political, or any other measures to coerce
another state in order to obtain subordination in the exercise of its sovereign rights or
to gain any advantage" (paragraph 2). This position was further confirmed in Article
32 of the 1974 Charter of Economic Rights and Duties of States. The 1981
Declaration on the Inadmissibility of Intervention and Interference in the Internal
Affairs of States further specifies possible areas affected by restrictive measures, such
as trade, economy, technological development, and social welfare. Notably, it
emphasizes the need to prevent the use of transnational corporations under the
jurisdiction of states "as instruments of political pressure or coercion against another
state, in violation of the UN Charter." The 1993 Vienna Declaration and Programme
of Action also highlights the need for states to refrain from any unilateral measures
that create obstacles to the development of trade relations and hinder the full
realization of human rights as set out in universally applicable international treaties.

The UNGA regularly develops and adopts two groups of resolutions addressing
various aspects of the negative impact of unilateral restrictive measures, repeatedly
emphasizing the need to refrain from economic restrictions that are incompatible with
the provisions of the UN Charter and violate obligations established under bilateral
and multilateral agreements. Since 1983, the UNGA has annually adopted resolutions
considering unilateral restrictive measures as a means of political and economic
coercion of developing countries, and since 1996, separate resolutions have been
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dedicated to the impact of unilateral restrictive measures on the protection of human
rights.

The development of the UN Millennium Development Goals, and their
successor, the Sustainable Development Goals (SDGs), has only increased the
international community's attention to the negative impact of unilateral restrictive
measures on the socio-economic well-being of states. Specifically, UNGA Resolution
70/1 of September 25, 2015, which endorses the SDGs, includes a recommendation
to refrain from using unilateral restrictive measures that do not comply with
international law and the UN Charter and that hinder the full economic and social
development.

The problem of unilateral restrictive measures was also addressed in the Draft
Articles on Responsibility of States for Internationally Wrongful Acts, prepared by
the International Law Commission (ILC), which formulated the legal framework for
cases where a state is responsible for violating an international obligation and taking
countermeasures between states.

At the same time, it should be noted that during the period from the 1960s to
the 1980s, the UNGA also systematically adopted resolutions calling for the use of
restrictive measures against other states. In particular, it is worth mentioning UNGA
Resolution 2107 of 1965, recommending a series of restrictive measures against the
Government of Portugal, UNGA Resolution 2383 of 1968 against Southern
Rhodesia, and Resolution 1899 of 1963 against South Africa. In response to Israel's
military operations in the 1980s, the UNGA called on states to cease supplying Israel
with "any military, economic, financial, and technological assistance, as well as
human resources for conducting aggressive policies against Arab countries and the
Palestinian people."

The role of unilateral restrictive measures in creating barriers to the protection
of human rights has been repeatedly addressed in the work of the Office of the UN
High Commissioner for Human Rights (OHCHR). The High Commissioner for
Human Rights has emphasized the obligation of states to refrain from adopting
unilateral coercive measures that violate their human rights obligations under treaty
or customary international law.

The Sub-Commission on the Promotion and Protection of Human Rights
(hereinafter referred to as the Sub-Commission), in its Resolution 1997/35 of August
28, 1997, "Adverse Consequences of Economic Sanctions on the Enjoyment of
Human Rights," expressed concern about the impact of economic sanctions on the
observance of the UN Charter, the Universal Declaration of Human Rights, and other
international human rights treaties. It outlined important aspects of their application:
the need to limit their duration; the consequences for the most vulnerable
populations; the exacerbation of income distribution disparities; and the generation of
illegal and unethical business practices. In 2000, the Sub-Commission prepared a
report containing a systematic analysis of the legitimacy of sanctions and unilateral
restrictive measures under international law, and formulated recommendations to
mitigate their impact on the observance of human rights obligations. The report
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emphasized that the primary idea of using economic sanctions to create economic
pressure on the population as a tool for subsequent political changes is impractical
and only exacerbates their suffering.

In response to the increasing use of unilateral restrictive measures, the Human
Rights Council (HRC) attempted to systematically study and address this issue. In
Resolution 27/21, the HRC decided to organize a biennial panel discussion on
unilateral coercive measures and human rights with the participation of member
states, relevant UN bodies, and other stakeholders, and requested the OHCHR to
prepare and present a report on such discussions to the HRC. The HRC also decided
to establish the mandate of the Special Rapporteur on the negative impact of
unilateral coercive measures on the enjoyment of human rights. Special Rapporteurs
have repeatedly stated the illegitimacy of unilateral restrictive measures and their
negative consequences. For instance, in a report following a visit to the Russian
Federation in 2017, the Special Rapporteur noted that sanctions could have led to
economic losses in the European Union and the Russian Federation amounting to a
total of $155 billion, without achieving the intended results.

Non-governmental organizations and the expert community have also
attempted to understand the impact of unilateral restrictive measures on the protection
of human rights. On September 28, 2011, Maastricht University and the International
Commission of Jurists organized a conference that resulted in the adoption of the
Maastricht Principles on Extraterritorial Obligations in the Area of Economic, Social,
and Cultural Rights. These principles prescribe full compliance by states with their
human rights obligations when "designing, implementing, and terminating any
sanctions regime" and the avoidance of embargoes on "goods and services necessary
to fulfill basic obligations."

In Russian doctrinal sources, there is also a critical view of the legitimacy of
unilateral restrictive measures. According to M.V. Keshner, unilateral coercive
measures lack legitimacy and are unjustifiably called sanctions, as the principle of
sovereign equality of states excludes the possibility of one state lawfully applying
sanctions against another state or group of states unilaterally [3]. In the research of
K.V. Kritsky, it is stated that unilateral measures by one state against another are
inconsistent with fundamental international legal principles, primarily the principle of
sovereign equality of states and the inadmissibility of interference in the internal
affairs of states [2].

3. The consequences of 'sanctions" and 'unilateral restrictive
measures'' on the protection of the right to health.

Since the application of UNSC sanctions and unilateral restrictive measures,
numerous scientific studies and documents from international organizations have
noted their negative impact on the socio-economic sector. UN Secretary-General Kofi
Annan, in his speech, noted that despite the importance of sanctions as a means of
enforcing the will of the international community, they remain a "blunt" instrument
that harms a large number of people who are not their target. In the "Millennium
Report" dedicated to the role of the UN in the 21st century, the UN Secretary-General
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emphasized the detrimental impact of economic sanctions on the population, noting
that their application often only strengthens the positions of the existing authorities.
Concerns about the humanitarian consequences of sanctions were also expressed in
the UNSC.

In the resolutions of the Commission on Human Rights on the issue of
unilateral coercive measures, it was stated that some countries, using their dominant
position in the global economy, continue to intensify the adoption of unilateral
coercive measures against developing countries, clearly contrary to international law,
such as trade restrictions, blockades, embargoes, and asset freezes, with the aim of
preventing these countries from fully exercising their right to determine their
political, economic, or social system.

The effectiveness of sanctions as measures to ensure peace and security has
been repeatedly questioned. In particular, packages of sanctions imposed by the
UNSC achieved the expected result in only 10% of cases, but led to a reduction in life
expectancy in the target countries by 1.2—1.4 years [14]. UNICEF reported that infant
mortality in certain areas of Iraq doubled after the imposition of sanctions [10]. A
study of the impact of sanctions on life expectancy indicators from 1995 to 2018
confirmed their negative impact [16].

The use of sanctions, directly or indirectly affecting the social sphere, leads to
the restriction of the right to health, which has been repeatedly noted in the activities
of the Committee on Economic, Social and Cultural Rights (CESCR). General
Comment No. 14 of the CESCR calls on states to "refrain" from sanctions that restrict
access to medicines and medical equipment. The issue of the impact of "economic
sanctions" on the protection of human rights is addressed in General Comment No. 8
of the CESCR (1997). The document summarizes the consequences of UNSC
sanctions on the implementation of the ICESCR provisions, including their
significant impact on the disruption of medicine supplies. Paragraph 12 of the
Comment emphasizes the need to create a list of goods that should be exempt from
sanctions to mitigate possible consequences for the rights defined in the ICESCR.

The imposition of unilateral restrictive measures and sanctions not only leads
to widespread restriction of the right to health but also to discrimination against
vulnerable populations in terms of access to medical and social assistance. The main
provisions on the prohibition of discrimination on various grounds are formulated in
universal international human rights instruments, in particular, Article 7 of the
UDHR, Article 26 of the International Covenant on Civil and Political Rights
(ICCPR), and Article 2, paragraph 2 of the ICESCR, which formulates the obligation
to combat discrimination in the realization of the right to the highest attainable
standard of health. General Comment No. 20 of the CESCR emphasizes that non-
discrimination and equality are fundamental components of human rights and are of
great importance in the realization of economic, social, and cultural rights.

Particular attention should be paid to the confirmation of state responsibility
for the extraterritorial consequences of unilateral restrictive measures, as highlighted
by the International Court of Justice in the 2018 case concerning alleged violations of
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the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Iran v. USA),
which ruled that sanctions should not affect medical supplies and equipment, food
storage, and agricultural products.

The consequences of sanctions and unilateral restrictive measures have become
especially pronounced in the context of infectious pandemics. The COVID-19
pandemic, which erupted in 2020, affected almost every country within a few
months, regardless of their level of prosperity, causing catastrophic socio-economic
damage, unprecedented GDP loss, rising unemployment, and the collapse of
healthcare systems [6]. Sanctions and unilateral restrictive measures only exacerbated
the healthcare crisis and increased the helplessness of states in the face of the threat.
UNGA Resolution A/RES/77/214 "Human Rights and Unilateral Coercive Measures"
emphasizes that medicines, including vaccines, should not be used as a mechanism of
political coercion, especially during global public health emergencies.

The CESCR Statement on the COVID-19 pandemic and economic, social, and
cultural rights pays special attention to the impact of unilateral measures on the
availability of medical equipment. It states that "any restrictions imposed on domestic
supplies must be proportionate and take into account the urgent needs of other
countries." Paragraph 22 of the CESCR Statement specifically addresses the negative
impact of "unilateral economic and financial sanctions" on healthcare systems,
particularly regarding the procurement of necessary medical equipment and
materials.

On May 11, 2020, the European Commission prepared recommendations to
simplify the delivery of humanitarian aid to combat COVID-19 to countries subject
to EU sanctions: EU sanctions should not hinder the delivery of humanitarian aid;
each EU state should appoint a contact person to discuss the provision of funds to
combat COVID-19; EU sanctions should have humanitarian exceptions, and in the
case of COVID-19, limited activities not covered by exceptions may be permitted;
humanitarian organizations must demonstrate compliance with the exceptions.

Consequences of unilateral restrictive measures on the healthcare sector is
illustrative through various cases across the world. Since 1961, the USA has imposed
unilateral economic restrictive measures against Cuba, including a complete trade
embargo on the import of medicines and medical devices. These restrictions have
significantly impacted the availability of medical care, posing a direct threat to the
public health system [13]. The number of medicines available in Cuba has decreased
from 1,297 to 889 items. Considering that most essential medicines are developed by
pharmaceutical TNCs located in the USA, Cuban doctors have access to less than
50% of new innovative medicines. For example, a Swedish pharmaceutical
manufacturer operating in Cuba since 1970 ceased supplying medicines after being
acquired by an American company in 1994. Sanctions against Yugoslavia led to a
50% reduction in the availability of essential medicines, largely due to restrictions on
the import of production components [18]. These restrictions resulted in a 10%
increase in overall mortality and the rapid spread of infectious diseases such as
typhus, measles, and tuberculosis [8,15].
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Analyzing the consequences of sanctions and unilateral restrictive measures, it
is essential to note the fundamental role of international relations actors, who are not
traditional subjects of international law, in ensuring the right of every person to the
highest attainable standard of health. Transnational corporations (TNCs) in the
medical and pharmaceutical industries, as the main drivers of technological
development, significantly influence both the expansion of access to life-saving
diagnostic and treatment methods and the restriction of access, especially among
vulnerable populations. Even when unilateral restrictive measures against a state do
not imply restrictions on the supply of medicines or medical devices, or the
cancellation of any cooperation in research or technology transfer, TNCs may decide
to cease their activities in the state. The issue of TNCs' responsibility for ensuring the
right to health has been systematically addressed in the special procedures of the
HRC and human rights treaty bodies.

4. The Impact of Humanitarian Exemptions on Ensuring the Right to
Health.

The use of sanctions or unilateral restrictive measures implies that the state
subjected to them has obligations to protect economic, social, and cultural human
rights to the maximum extent of available resources, in accordance with Article 2 of
the International Covenant on Economic, Social and Cultural Rights (ICESCR). In
General Comment No. 3 of 1990, the Committee on Economic, Social and Cultural
Rights (CESCR) stated that even in situations of evident resource scarcity, the state
must ensure at least the minimum essential level of each of the rights enshrined in the
ICESCR. In the context of the right to health, this obligation implies access to a
minimum of essential medicines, medical devices, and services as defined by the
WHO.

As noted earlier in this article, the application of any restrictive measures
against a state hinders the full realization of social guarantees for the population.
However, such situations should not lead to discrimination, requiring states to take all
possible measures, including negotiations with other states and the international
community, to minimize the adverse impact of sanctions on the rights of vulnerable
groups in society. Similar obligations to implement measures aimed at protecting
human rights arise for the state or international organizations responsible for
imposing restrictive measures.

To ensure the protection of human rights, any sanctions regime or unilateral
restrictive measures generally include exceptions for certain economic activities,
referred to in academic literature and international organization documents as
"humanitarian exceptions." Recognizing the consequences of implementing sanctions
regimes, the UN Security Council has consistently adopted resolutions that place
certain activities aimed at implementing humanitarian programs in specific countries.
Examples include UN Security Council resolutions regarding Somalia and
Afghanistan. In practice, according to the Office of the UN High Commissioner for
Human Rights, the UN Security Council resolution did not lead to the expected
improvement in the availability of humanitarian aid, largely due to the freezing of
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Afghanistan's foreign assets by the US and the cautious stance of banks on resuming
activities with organizations in the region.

Various UN institutions prepared studies demonstrating that humanitarian
exemptions are generally ambiguous and interpreted arbitrarily and inconsistently. A
study conducted by the UN Office for the Coordination of Humanitarian Affairs
(OCHA) demonstrated the inefficiency of procedures for approving exemptions for
the supply of various goods, leading to increased poverty, resource shortages, the
development of black markets, illegal trade, and corruption. The President of the
International Federation of Red Cross and Red Crescent Societies emphasized that
humanitarian aid should reach countries regardless of sanctions, noting that the
procedures for obtaining humanitarian exemptions are extremely lengthy and require
additional funding. It is important to note that as of March 2023, UN sanctions are
applied to nine out of the ten main countries receiving aid from the International
Committee of the Red Cross, including Syria, the Democratic Republic of Congo,
and Yemen.

The ambiguity, arbitrary nature, and inconsistent interpretation of humanitarian
exemptions in the application of sanctions and unilateral restrictive measures have led
to delays, confusion, and, in some cases, the rejection of requests for the export of
humanitarian goods. Procedural difficulties in obtaining permissions for the supply of
tax-exempt goods and the fear of legal prosecution related to sanctions compliance
complicate the work of multinational corporations and international organizations.

To enhance the effectiveness of humanitarian exemptions, a number of
practical recommendations have been formulated by international organizations. For
instance, the CESCR proposes "the creation of a mechanism for forecasting and
monitoring the impact of sanctions within the UN framework; the development of
more transparent principles and procedures based on the concept of respect for
human rights; the expansion of the list of goods and services supplied under sanctions
exemptions; and granting established technical institutions the authority to determine
necessary exemptions themselves."

The practice of implementing sanctions, particularly adherence beyond the
specified measures, significantly affects the fulfillment of humanitarian exemptions.
This trend 1s especially evident in the banking sector, as banks seek to minimize the
risks of conducting business with organizations under sanctions or unilateral
restrictive measures. Such banking practices are driven by the fear of "secondary
sanctions," which are applied to states and organizations that engage with countries
under sanctions and unilateral restrictive measures. Foreign companies subject to
secondary sanctions may be denied access to business in the sanctioning country,
while foreign individuals may be denied entry and have their assets frozen.

Restrictions on banking transfers have significantly impacted the availability of
various goods and services, including healthcare technologies. The duration of
banking transfers in Syria and Venezuela has increased from 2 to 45-60 days, and the
fee for a single transfer has risen from 0.25-0.5% to 5—10%. This practice reduces the
efficiency of humanitarian programs, which use part of their funding to cover

Eepasutickuil scypran meaxrcoynapoonozo npasa (EAKMII), 2024, Ne4 33



Eurasian Journal of International Law (EAJIL) 2024, #4 https://eajil.enu.kz

banking transfer costs. Another example is the refusal of the Portuguese bank Banco
Novo to process payments for the purchase of vital medicines and medical supplies
by the Bolivarian Republic of Venezuela due to US sanctions, highlighting the
destructive impact of sanctions on the right to health in Venezuela.

The Office of Foreign Assets Control (OFAC) of the US Department of the
Treasury issued a general license allowing financial transactions involving the
Central Bank of the Islamic Republic of Iran for the supply of medicines, medical
equipment, and other goods to combat COVID-19. However, during a visit to the
Islamic Republic of Iran, the Special Rapporteur noted obstacles in acquiring and
delivering essential medicines and medical devices for treating rare and severe
diseases due to foreign companies' compliance with sanctions beyond the prescribed
restrictions. Insurance companies are reluctant to insure cargo flights to Iran, and
there are significant delays, causing the delivered batches of medicines to be close to
expiration.

To establish a systematic approach to the application of humanitarian
exemptions, the UN Security Council adopted a resolution in 2022 for the first time,
affirming the obligation of states, international organizations, and other subjects of
international and national law to confirm the possibility of their use for all countries
under UN Security Council sanctions. Specifically, the resolution stated that "the
provision, processing, and payment of funds, other financial assets or economic
resources, and the provision of goods and services necessary to ensure the timely
delivery of humanitarian assistance or to support other activities that meet basic
human needs" does not violate the obligations imposed on states to freeze funds and
other assets.

S. Ensuring Access to Healthcare Technologies in the Russian
Federation under Unilateral Restrictive Measures

Unilateral restrictive measures imposed on the Russian Federation affect
various spheres of state and human activity, creating a range of socio-economic risks,
including healthcare sector.

Specific measures to ensure socio-economic stability and protect the
population in the Russian Federation, including those aimed at protecting human
health were developed by Presidential Decree No. 121 of March 16, 2022. The main
goal identified by the document was to maintain the availability of social services for
citizens of the Russian Federation; conduct operational monitoring of retail prices for
essential goods, medicines, medical devices, and their availability in trade
organizations; ensure the uninterrupted functioning of social infrastructure,
healthcare, and social services.

One of the first legislative initiatives to overcome the negative impact of
unilateral restrictive measures imposed by foreign states on Russia was Federal Law
No. 46-FZ of March 8, 2022, "On Amendments to Certain Legislative Acts of the
Russian Federation." Special attention was paid to minimizing the risks of creating a
shortage of essential medicines. In particular, in the event of a shortage of medicines
and medical devices, the Government of the Russian Federation is empowered to
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establish a separate procedure for their registration, as well as to establish special
licensing conditions for pharmaceutical activities, the production of medicines, and
the maintenance of medical devices to stimulate the creation and development of the
production of medicines or medical devices in the Russian Federation that do not
have registered analogues. The Government of the Russian Federation is also
empowered to form a list of goods for which certain provisions of the Civil Code of
the Russian Federation on the protection of exclusive rights to the results of
intellectual activity cannot be applied, which effectively strengthens the mechanism
of compulsory licensing to protect the health of citizens.

To prevent the formation of a shortage of medicines, Order No. 339n of the
Ministry of Health of Russia dated May 19, 2022, established an Interdepartmental
Commission. The document defines 10 grounds for the decision of the
interdepartmental commission on the shortage or risk of a shortage, based on which a
conclusion is issued on the possibility of issuing a permit for the temporary
circulation of a batch of a medicine that has registered analogues in the Russian
Federation by INN or the import of a medicine in foreign packaging.

Changes in the national currency exchange rate and global economic shocks, as
well as the complication of logistics chains, create risks of a significant increase in
the cost of medicines. One of the mechanisms for containing costs and obtaining
guarantees on the volume of supplies is the conclusion of "long-term government
contracts" (execution period extending to the next year). The possibility of
concluding a long-term contract is not directly provided for by Federal Law No. 44-
FZ of April 5, 2013, but it is permissible in accordance with Article 72 of the Budget
Code of the Russian Federation. Government contracts are concluded within the
limits of budgetary obligations, which are brought to the customer within the
framework of the budget for the current year and the planned period, thus the
maximum execution period can reach three years. Over the past year, the Federal
Center for Planning and Organization of Drug Provision for Citizens of the Ministry
of Health of the Russian Federation has concluded several long-term contracts for the
procurement of medicines within the framework of the implementation of federal
drug provision programs.

Conclusion

The analysis of national and foreign doctrinal sources reveals fundamentally
different approaches to assessing the legitimacy of unilateral restrictive measures
imposed by a state or group of states to influence the political development of certain
countries. The presented arguments support the position, dominant among domestic
legal scholars, that the use of unilateral restrictive measures is unlawful and that
sanctions should be applied in accordance with UN Security Council resolutions and
the UN Charter.

Healthcare technologies should be excluded from sanction regimes.
Additionally, based on the definition of health in the WHO Constitution, it is
necessary to assess the impact of restricting access to goods that indirectly affect the
right to health.
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Sanctions and unilateral restrictive measures significantly impact the protection
of fundamental economic, social, and cultural rights by limiting technological
development, the availability of medicines and medical devices, and the fulfillment of
social guarantees. This collectively leads to humanitarian disasters in specific
countries and undoubtedly constitutes a violation of fundamental human rights as
outlined in the UDHR and ICESCR.

The international community has consistently attempted to create legal
mechanisms, such as "humanitarian exceptions," to exclude certain categories of
goods and services from imposed restrictions. However, the fear of "secondary
sanctions" against entities interacting with sanctioned states prevents the full
utilization of these mechanisms. In such conditions, the proposal for continuous
monitoring by states imposing unilateral restrictive measures on the activities of
organizations ensuring the availability of vital healthcare technologies and socially
significant goods becomes highly practical. Special attention should be given to the
banking sector, where transaction restrictions are a major cause of reduced access to
medicines and food.

It is also worth noting that the establishment of the mandate of the Special
Rapporteur on unilateral coercive measures has undoubtedly highlighted the growing
issue of the use of such measures against developing countries. However, despite the
consistent work of two Special Rapporteurs over the years, practical mechanisms to
minimize the consequences of their application have not been formulated.

Summarizing numerous scientific studies and documents from international
organizations assessing the legitimacy of unilateral restrictive measures, it can be
stated that despite the predominant condemnation of such measures and substantial
evidence of their catastrophic consequences for human well-being, there are
international legal mechanisms that can fully mitigate the consequences of this
practice.
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